
 

125 Broad Street, 5th Floor, Boston, MA 02110 
1213 Purchase Street, Room 301, New Bedford, MA 02740 

T 617-728-0070 • F 617-728-0080 • apexcos.com 
 

December 7, 2016 

Revised March 8, 2017 

 

City of New Bedford  

Conservation Commission 

Office of Environmental Stewardship 

133 William Street, Room 304 

New Bedford, MA 02740 

ATTN: Ms. Sarah Porter  

 

Re: Updated Request for Determination of Applicability Filing  

 On Behalf of DMD Development on 

City Property adjacent to the Gifford Street Boat Ramp, Assessors Map 25A Parcel 7 Lots 1 & 2  

 

Dear Ms. Porter: 

On behalf of our client, DMD Development, LLC (DMD), who holds a 99 year lease from the City of New 

Bedford (the property owner for above referenced parcel), Apex Companies, LLC is pleased to provide this 

Request for Determination of Applicability (RDA) filing. This RDA is being filed to support the proposed 

installation of chainlink fencing for security purposes on these parcels, on which a lease was recently 

granted to DMD. As we understand it, the Conservation Commission would like to see evidence or 

acknowledgement from the City as Owner that it is aware of and accepts the proposed project. We 

understand the City Solicitor’s office is currently working on a letter authorizing this, so we have attached 

a copy of the email correspondence on the subject.  

More specifically, the project involves the installation of approximately 570 linear feet of 8 ft high chainlink 

fencing, including 240 ft over a paved area. The chainlink fencing will act as a security measure to prevent 

unauthorized access to the leased parcel. There is both recent and historical vagrant and homeless activity 

in the area, and the fencing will help better protect the surrounding property and land and prevent 

unauthorized access.  In order to facilitate installation of the fencing, there will be some temporary clearing 

in the buffer area of the overgrown vegetation and debris along the fenceline path (assumed 8-10 feet to 

facilitate access). After installation the area will be allowed to regrow naturally. As a protective measure of 

the resource areas, silt fence and straw wattles will be installed downstream of the cleared areas where there 

might be disturbance to earth in order to facilitate the installation (area shown on the plan). Fencing is 

exempt from the Wetland Protection Act provided it does not impede movement of wildlife, and in keeping 

with that, the fencing will be left approximately 6 inches above grade, except when over the paved area.  

Apex recognizes that there is likely a resource area that comes further into the site than wetland delineation 

shows, which was based on federal wetland standards. After consultation with you, Apex has field located 

the estimated limits of the salt marsh area and shown that on the plan. It is not to be considered an exact 

delineation of the resource, but is demonstrative to show that the proposed fence line can span this area 

easily from post to post and not impact the resource area.  

Another aspect of the project will involve the removal of rip rap and debris, fine grading and paving of an 

approximately 600 sf area on Lot 7 Parcel 1 in order to maintain public access to the Gifford Street Boat 

Ramp. This work will reportedly be done by the New Bedford Department of Public Infrastructure.  
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In order to provide the New Bedford Conservation Commission with a better understanding the work being 

proposed under this RDA filing, we are providing the following documentation: 

 WPA Form 1 – Request for Determination of Applicability  

 USGS Topographic Locus Plan  

 MassGIS Aerial Photo Locus Plan 

 Certified Abutter’s List and a copy of the Notification to Abutter’s Form  

 Plan entitled “Proposed New Fence Layout” dated 12/6/16 revised 3/7/17 

 September 25, 2012 Wetlands Site Investigation Report from Lucas Environmental, LLC and its 

supporting documentation 

 Proof of Ownership -   

 

 

All of this information is provided in one original package, and two copies of the submittal package. The 

entire submittal package will also be provided electronically as required in the Application checklist for the 

Commission.  We look forward to meeting with the Commission to discuss the proposed work. Based on 

the nature of the work, the limited footprint of temporary clearing, and the protective measures in place, we 

are requesting a negative determination from the New Bedford Conservation Commission. Should you have 

any questions, please do not hesitate to contact me at (617) 936-9024. 

 

Sincerely, 

Apex Companies, LLC 

 
John B. McAllister, P.E. 

Program Manager 

 

https://apexcos.sharepoint.com/sites/BostonMA/Documents/Jobs/6868not impact the resource area. _Bayline/RDA Cover 

Page_rev1.docx 
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 Massachusetts Department of Environmental Protection  
Bureau of Resource Protection - Wetlands 

WPA Form 1- Request for Determination of Applicability 
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40  

 
New Bedford 
City/Town 

 A.  General Information 

Important:  

When filling out 
forms on the 
computer, use 
only the tab key 
to move your 
cursor - do not 
use the return 
key. 

 

1.  Applicant: 

DMD Development, LLC 
Name 

robert@baylineboatyard.com 
E-Mail Address  

109 Gifford Street 
Mailing Address  

New Bedford  
City/Town 

MA 
State 

02740 
Zip Code 

508-994-2944 
Phone Number 

      
Fax Number (if applicable) 

2.  Representative (if any): 

Apex Companies, LLC 
Firm 

 John McAllister 
Contact Name 

jmcallister@apexcos.com 
E-Mail Address  

 1213 Purchase Street, Room 301 
Mailing Address 

 New Bedford 
City/Town 

MA 
State 

02740 
Zip Code 

 617-936-9024 
Phone Number 

      
Fax Number (if applicable) 

  

 B. Determinations 

 1.  I request the  New Bedford  
Conservation Commission 

 make the following determination(s). Check any that apply:  

 
 a. whether the area depicted on plan(s) and/or map(s) referenced below is an area subject to 

jurisdiction of the Wetlands Protection Act. 
 

 b. whether the boundaries of resource area(s) depicted on plan(s) and/or map(s) referenced 
below are accurately delineated. 

 
  c. whether the work depicted on plan(s) referenced below is subject to the Wetlands Protection Act.  

 
 d. whether the area and/or work depicted on plan(s) referenced below is subject to the jurisdiction 

of any municipal wetlands ordinance or bylaw of:  
 

      
Name of Municipality 

 

 

 

 

 

 

  e. whether the following scope of alternatives is adequate for work in the Riverfront Area as 
depicted on referenced plan(s). 
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 Massachusetts Department of Environmental Protection  
Bureau of Resource Protection - Wetlands 

WPA Form 1- Request for Determination of Applicability 
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40  

 
New Bedford 
City/Town 

 C. Project Description 

 
1. a.  Project Location (use maps and plans to identify the location of the area subject to this request): 

 NS Gifford Street 
Street Address 

New Bedford  
City/Town 

 Map 25A  
Assessors Map/Plat Number 

Lot 7 
Parcel/Lot Number  

 
 b. Area Description (use additional paper, if necessary): 

  The project is is two parcels adjacent to the Gifford Street Boat Ramp, owned by the New Bedford 
Redevelopment Authority , leased to MassCEC and sub-leased to DMD Development.  The parcels 
contain an isolated vegetated wetladn on what was a former BMX parcel.  
 

 
 

 
 

 
 

 
 

 
  
 
 
 
 

 

 

 

 

 
c. Plan and/or Map Reference(s):   

 Proposed New Fence Layout 
Title 

12/5/16 
Date 

       
Title 

      
Date 

       
Title 

      
Date 

 2. a.  Work Description (use additional paper and/or provide plan(s) of work, if necessary): 

  The proposed project involves the limited clearing to faciliate the installation of a chainlink security 
fence. 
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 Massachusetts Department of Environmental Protection  
Bureau of Resource Protection - Wetlands 

WPA Form 1- Request for Determination of Applicability 
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40  

 
New Bedford 
City/Town 

 C. Project Description (cont.) 

 
b.  Identify provisions of the Wetlands Protection Act or regulations which may exempt the applicant 
from having to file a Notice of Intent for all or part of the described work (use additional paper, if 
necessary). 

 

  310 CMR 10.02(2)(b)2.b - Fencing installation provided it does not constitute a barrier to wildlife 
movement. The proposed fencing is being installed in the buffer zone, including paved area. There is 
a 30 foot section closest to the salt marsh that will be left a roughly 6 inches above the grade, in case 
there are wildlife that would need to move. 
  

 
 

 
 

 
  

   
            
 
   
 
                         

 

 

 

 3. a.  If this application is a Request for Determination of Scope of Alternatives for work in the 
Riverfront Area, indicate the one classification below that best describes the project. 

 
   Single family house on a lot recorded on or before 8/1/96 
 
   Single family house on a lot recorded after 8/1/96 
 
   Expansion of an existing structure on a lot recorded after 8/1/96 
 
  Project, other than a single family house or public project, where the applicant owned the lot 

before 8/7/96 
 
  New agriculture or aquaculture project 
 
   Public project where funds were appropriated prior to 8/7/96 
 
  Project on a lot shown on an approved, definitive subdivision plan where there is a recorded deed 

restriction limiting total alteration of the Riverfront Area for the entire subdivision 
 
  Residential subdivision; institutional, industrial, or commercial project 
 
  Municipal project 
 
  District, county, state, or federal government project 
 
  Project required to evaluate off-site alternatives in more than one municipality in an 

Environmental Impact Report under MEPA or in an alternatives analysis pursuant to an 
application for a 404 permit from the U.S. Army Corps of Engineers or 401 Water Quality 
Certification from the Department of Environmental Protection. 

 
b. Provide evidence (e.g., record of date subdivision lot was recorded) supporting the classification 
above (use additional paper and/or attach appropriate documents, if necessary.)   
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SILT FENCE

APPROVED FILTER FABRIC MEETING

CONNECTICUT SPECIFICATIONS (3.0' WIDE)

EXISTING UNDISTURBED

GROUND

WOOD OR METAL FENCE POSTS

SPACED 3.0' O.C.

DIG TRENCH 6" WIDE AND 6" DEEP,

BURY BOTTOM 1.0' OF FILTER FABRIC,

TAMP IN PLACE

FLOW

SILT

AREA OF

DISTURBANCE

NOTES:

1. SILT FENCING SHALL BE PLACED AS SHOWN ON PROJECT DRAWINGS.

2. BOTTOM 1 FOOT OF SILT FENCING SHALL BE BURIED IN 6" X 6" TRENCH DUG AT BASE OF

FENCING.

3. SILT FENCING SHALL BE ANCHORED IN PLACE WITH WOODEN OR METAL FENCE POSTS

SPACED AT 3 FT. O.C.

4. INSPECTION SHALL BE FREQUENT AND REPAIR REPLACEMENT SHALL BE PROMPT (WHEN

NEEDED).

5. SILT FENCING SHALL BE REMOVED WHEN IT HAS SERVED ITS USEFULNESS.

6. SILT FENCING TO BE PLACED DOWN-GRADIENT OF HAY BALES.
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September 25, 2012 
 
Fort Hill Infrastructure 
Attn:  Ken Fields 
One Walnut Street 
Boston, Massachusetts 02108 
 
Re:   Wetland Site Investigation –   

Land North of Map 25A Parcel 48 
New Bedford, Massachusetts 

 
Dear Mr. Fields, 
 
A Professional Wetland Scientist (PWS) from Lucas Environmental, LLC conducted a site investigation 
of the undeveloped portion of land just north of Map 25A Parcel 48 in New Bedford, Massachusetts on 
June 28, 2012. The purpose of the site investigation was to determine if federally regulated wetland 
resources were present within the properties.  The wetland investigation was performed in accordance 
with the U.S. Army Corp of Engineers (USACE) Wetland Delineation Manual (1987) and the 
Northcentral and Northeast Regional Supplement v 2.0 (2012). Wetland resource areas regulated under 
the Massachusetts Protection Act (310 CMR 10.00) were not identified or delineated. The following data 
sources were examined prior to the site investigation: 
 

• USGS Topographic Quadrangle 
• MassGIS MassDEP Wetland Datalayers 
• Plan titled “New Bedford Marine Commerce Terminal Federal Resource Area Assessment”, 

prepared by Apex Companies, LLC, dated 3/24/10 last revised 6/8/12.  
 
 
Existing Conditions 
 
The property is located along the western coastline of New Bedford Harbor, north of the former BMX 
race course on Gifford Street and south of the 20 Blackmer Street property. This area of land investigated 
is shown in red on the attached plan prepared by Apex titled “Gifford Street BMX Parcel Isolated 
Wetland”, dated August 16, 2012. The property is “landlocked” with no direct access to a public way.  An 
isolated vegetated wetland, LE-1, was delineated to the south on Parcel 48 and two areas of salt marsh 
(SM-1 and SM-2) are located along the coastline to the east.  
 
The parcel is vegetated with a mix of early successional upland open field/scrubland species such as 
quaking aspen (Populous tremuloides), Autumn olive (Elaeagnus umbellata), multiflora rose (Rosa 
multiflora),  common reed (Phragmites australis), common ragweed (Ambrosia artemisiifolia), goldenrod 
(Solidago spp.), thistle (Cirsium arvense), and common milkweed (Asclepis syriaca). 
 
 
Wetland Resource Areas 
 
The area was investigated to determine if it meets the federal definition of a wetland. Jurisdictional 
wetlands are defined by the 1987 Corps of Engineers Wetlands Delineation Manual as “those areas that 
are inundated or saturated by surface or ground water at a frequency and duration sufficient to support, 
and that under normal circumstances do support, a prevalence of vegetation typically adapted for life in 
saturated soil conditions”. The USACE Wetland Delineation Manual goes on to identify wetlands based 
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on a three-factor approach involving indicators of hydrophytic vegetation, hydric soil, and wetland 
hydrology. Hydrophytic vegetation is present when the plant community is dominated (>50%) by species 
that can tolerate prolonged inundation or soil saturation during the growing season.   
 
As a result of the investigation, there were no federally regulated wetlands or Waters of the U.S. 
identified within the property. As noted above, a small isolated wetland is located to the south and two 
areas of salt marsh are located to the east. 
 
If you have any questions please do not hesitate to contact me at 617.405.4053.   
 
 
Sincerely, 
LUCAS ENVIRONMENTAL, LLC 

 
Thomas E. Liddy, PWS 
Senior Wetland Scientist 
Land Development & Permitting 
 
Enclosures 
 
Apex Plan Plan titled “Gifford Street BMX Parcel Isolated Wetland”, prepared by Apex Companies, 
LLC, dated 8/16/12.  
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Photograph 1:  View of Salt Marsh 1 looking north during high tide.   
 
 

 
  

Photograph 2:  View of Salt Marsh 2 north of parking lot looking south during high tide. 
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Photograph 3:  Isolated Vegetated Wetland LE-2 on Parcel 49. 
 
 

 
 

  
Photograph 4:  Isolated Vegetated Wetland LE-2 on Parcel 49 looking north. 
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Photograph 5:  View of first area near northern edge of Parcel 288. Area dominated 
by upland species common ragweed, multiflora rose, Norway maple, and autumn 
olive. 
 
 

 
  

Photograph 6:  View of first area near northern edge of Parcel 288. 
 



 
 

Wetland Determination Field Forms 
 
 



WETLAND DETERMINATION DATA FORM – Northcentral and Northeast Region  

US Army Corps of Engineers                                                                                Northcentral and Northeast Region – Interim Version 

Project/Site: New Bedford Harbor  City/County:New Bedford  Sampling Date:6/28/2012 

Applicant/Owner:New Bedford   State:MA  Sampling Point:Parcel 288 

Investigator(s):Thomas Liddy  Section, Township, Range:      

Landform (hillslope, terrace, etc.):       Local relief (concave, convex, none):Concave 

Slope (%):3  Lat:       Long:       Datum:      

Soil Map Unit Name:       NWI Classification:N/A 

Are climatic/hydrologic conditions on the site typical for this time of year?  Yes   No  (If no, explain in Remarks) 

Are Vegetation  Soil  or Hydrology  significantly disturbed?   Are “Normal Circumstances present?  Yes  No  

Are Vegetation , Soil  or Hydrology  naturally problematic?  (If needed, explain any answers in Remarks) 

SUMMARY OF FINDINGS – Attach site map showing sampling point locations, transects, important features, etc. 

Hydrophytic Vegetation Present? 

Hydric Soil Present? 

Wetland Hydrology Present? 

Yes          No  

Yes          No  

Yes          No  

Is the Sampled AreaIs the Sampled AreaIs the Sampled AreaIs the Sampled Area    

within a Wetland?within a Wetland?within a Wetland?within a Wetland?                                                                                        YesYesYesYes                        No No No No     

    

If yes, optional Wetland Site ID:       

Remarks: (explain alternative procedures here or in separate report) 

Soils in location consits of urban fill and lack normal morphalogical development and properties. Identification of wetlands rely primarily  
on vegetation and hydrology. Vegetation encountered is typical of an early successional upland open field/scrubland. 

HYDROLOGY 

Wetland Hydrology Indicators: 

Primary Indicators (minimum of one is required; check all that apply) 

Secondary Indicators (minimum of two required) 

  Surface Soil Cracks (B6) 

  Drainage Patterns (B10) 

  Moss Trim Lines (B16) 

  Dry-Season Water Table (C2) 

  Crayfish Burrows (C8) 

  Saturation Visible on Aerial Imagery (C9) 

  Stunted or Stressed Plants (D1) 

  Geomorphic Position (D2) 

  Shallow Aquitard (D3) 

  Microtopographic Relief (D4) 

  FAC-Neutral Test (D5) 

  Surface Water (A1) 

  High Water Table (A2) 

  Saturation (A3) 

  Water Marks (B1) 

  Sediment Deposits (B2) 

  Drift Deposits (B3) 

  Algal Mat or Crust (B4) 

  Iron Deposits (B5) 

  Inundation Visible on Aerial Imagery (B7) 

  Sparsely Vegetated Concave Surface (B8) 

  Water-Stained Leaves (B9) 

  Aquatic Fauna (B13) 

  Marl Deposits (B15) 

  Hydrogen Sulfide Odor (C1) 

  Oxidized Rhizospheres on Living Roots (C3) 

  Presence of Reduced Iron (C4) 

  Recent Iron Reduction in Tilled Soils (C6) 

  Thin Muck Surface (C7) 

  Other (Explain in Remarks) 

Field Observations: 

Surface Water Present?  

Water Table Present? 

Saturation Present? 

(include capillary fringe) 

 

Yes     No     Depth (inches)       

Yes     No     Depth (inches)       

Yes     No     Depth (inches)       
Wetland Hydrology Present?   Yes     No  

Describe Recorded Data (stream gauge, monitoring well, aerial photos, previous inspections), if available: 

      

Remarks: 

No evidence of surface hydrology present in area.  



US Army Corps of Engineers                                                                                              Northcentral and Northeast Region – Interim Version  

VEGETATION – Use scientific names of plants       Sampling Point: ID 288 

Tree Stratum    (Plot size:30 ft) 
1. Hornbeam (Carpinus carolinia) 

2.       

3 .      

4.       

5.       

6.       

7.       

 

Sapling/Shrub Stratum    (Plot size:15 ft) 
1. Autumn Olive(Elaeagnus umbellata) 

2. Multiflora Rose (Rosa multiflora) 

3 .Norway Maple (Acer platanoides 

4.       

5.       

6.       

7.       

8.       

 

Herb Stratum    (Plot size:5 ft) 
1. Common ragweed (Ambrosia artemisiifolia) 

2. Common Reed (Phragmites australis) 

3 .      

4.       

5.       

6.       

7.       

8.       

9.       

10.       

11.       

12.       

 

Woody Vine Stratum    (Plot size:15 ft) 
1. Oriental Bittersweet (Celastrus orbiculatus) 

2.       

3 .      

4.       

 

Absolute 
% Cover 

10% 

      

      

      

      

      

      

Dominant 
Species? 

Yes 

      

      

      

      

      

      

Indicator 
Status 

FAC 

             

             

             

             

             

             

Dominance Test worksheet: 

Number of Dominant Species 

That Are OBL, FACW, or FAC: 

Total Number of Dominant 

Species Across All Strata: 

Percent of Dominant Species 

That Are OBL, FACW, or FAC: 

 

1   (A) 

 

5   (B) 

 

20%   (C) 

Prevalence Index 
worksheet: 

Total % Cover of: 

OBL species                      

FACW species                  

FAC species                      

FACU species                   

UPL species                      

Column Totals:               (A) 

 
 

Multiply by: 

x 1 =                  

x 2 =                  

x 3 =                  

x 4 =                  

x 5 =                  

                 (B) 

      = Total Cover 

 

85% 

20% 

10% 

      

      

      

      

      

 

Yes 

Yes 

No 

      

      

      

      

      

 

UPL 

FACU 

             

             

             

             

             

             

Prevalence Index = B/A =      

Hydrophytic Vegetation Indicators: 

   Rapid Test for Hydrophytic Vegetation 

   Dominance Test is >50% 

   Prevalence Index is ≤3.01 

   Morphological Adaptations1 (Provide supporting 

             data in Remarks or on a separate sheet) 

   Problematic Hydrophytic Vegetation1 (Explain) 

 

1Indicators of hydric soil and wetland hydrology must 

be present, unless disturbed or problematic. 

      = Total Cover 

95% 

5% 

      

      

      

      

      

      

      

      

      

      

Yes 

No 

      

      

      

      

      

      

      

      

      

      

FACU 

FACU 

             

             

             

             

             

             

             

             

             

             

Definitions of Vegetation Strata: 

Tree – Woody plants 3 in. (7.6 cm) or more in diameter 

at breast height (DBH), regardless of height. 

Sapling/shrub – Woody plants less than 3 in. DBHand 

greater than 3.28 ft (1 m) tall. 

Herb – All herbaceous (non-woody) plants, 

regardlessof size, and woody plants less than 3.28 ft 

tall. 

Woody vines – All woody vines greater than 3.28 ft in 

height 

      = Total Cover 

 

5 stems 

      

      

      

 

Yes 

      

      

      

 

FACU 

             

             

             Hydrophytic 
Vegetation 
Present?                            Yes      No         = Total Cover 

Remarks: (Include photo numbers here or on a separate sheet.) 

      



US Army Corps of Engineers                                                                                              Northcentral and Northeast Region – Interim Version  

SOIL            Sampling Point: ID 288 

Profile Description: (Describe to the depth needed to document the indicator or confirm the absence of indicators.)  

Depth 

(inches 

Matrix Redox Features 
Texture Remarks 

Color (moist) % Color (moist) % Type
1
 Loc

2
 

0-10" 10 YR 4/3 100 None                   fsl       

10" R                                           

                                                      

                                                      

                                                      

                                                      

                                                      

                                                      

                                                      

                                                      
1Type: C=Concentration, D=Depletion, RM=Reduced Matrix, CS=Covered or Coated Sand Grain.       2Location: PL=Pore Lining M=Matrix 

Hydric Soil Indicators:  

 Histosol (A1)  

 Histic Epipedon (A2) 

 Black Histic (A3)  

 Hydrogen Sulfide (A4)  

 Stratified Layers (A5)  

 Depleted Below Dark Surface (A11) 

 Thick Dark Surface (A12)  

 Sandy Mucky Mineral (S1)  

 Sandy Gleyed Matrix (S4)  

 Sandy Redox (S5)  

 Stripped Matrix (S6)  

 Dark Surface (S7) (LRR, R, MLRA 149BLRR, R, MLRA 149BLRR, R, MLRA 149BLRR, R, MLRA 149B) 

 

 Polyvalue Below Surface (S8) (LRR R,  

          MLRA 149B ) 

 Thin Dark Surface (S9) (LRR R, MLRA  

          149B) 

 Loamy Mucky Mineral (F1) (LRR K, L ) 

 Loamy Gleyed Matrix (F2) 

 Depleted Matrix (F3) 

 Redox Dark Surface (F6) 

 Depleted Dark Surface (F7) 

 Redox Depressions (F8) 

Indicators for Problematic Hydric Soils 3: 

 2 cm Muck (A10) (LRR K, L, MLRA 149B ) 

 Coast Prairie Redox (A16) (LRR K, L, R ) 

 5 cm Mucky Peat or Peat (S3) (LRR K, L, R ) 

 Dark Surface (S7) (LRR K, L ) 

 Polyvalue Below Surface (S8) (LRR K, L ) 

 Thin Dark Surface (S9) (LRR K, L ) 

 Iron-Manganese Masses (F12) 

 Piedmont Floodplain Soils (F19) (MLRA 149B ) 

 Mesic Spodic (TA6) (MLRA 144A, 145, 149B ) 

 Red Parent Material (TF2) 

 Very Shallow Dark Surface (TF12) 

 Other (Explain in Remarks) 

3Indicators of hydrophytic vegetation and wetland hydrology must be present, unless disturbed or problematic 

Restrictive Layer (if observed): 

Type: Till 

Depth (inches): 10" Hydric Soil Present?         Yes        No     

Remarks: 

Soils consist of urban fill - no evidence of hydric soil indicators (redoximorphic features, staining, accumulaton of organic matter)  

present. 

 



WETLAND DETERMINATION DATA FORM – Northcentral and Northeast Region  

US Army Corps of Engineers                                                                                Northcentral and Northeast Region – Interim Version 

Project/Site: New Bedford Harbor  City/County:New Bedford  Sampling Date:6/28/2012 

Applicant/Owner:New Bedford   State:MA  Sampling Point:Wetland LE 2 

Investigator(s):Thomas Liddy  Section, Township, Range:      

Landform (hillslope, terrace, etc.):       Local relief (concave, convex, none):Concave 

Slope (%):3  Lat:       Long:       Datum:      

Soil Map Unit Name:       NWI Classification:PEM 

Are climatic/hydrologic conditions on the site typical for this time of year?  Yes   No  (If no, explain in Remarks) 

Are Vegetation  Soil  or Hydrology  significantly disturbed?   Are “Normal Circumstances present?  Yes  No  

Are Vegetation , Soil  or Hydrology  naturally problematic?  (If needed, explain any answers in Remarks) 

SUMMARY OF FINDINGS – Attach site map showing sampling point locations, transects, important features, etc. 

Hydrophytic Vegetation Present? 

Hydric Soil Present? 

Wetland Hydrology Present? 

Yes          No  

Yes          No  

Yes          No  

Is the Sampled AreaIs the Sampled AreaIs the Sampled AreaIs the Sampled Area    

within a Wetland?within a Wetland?within a Wetland?within a Wetland?                                                                                        YesYesYesYes                        No No No No     

    

If yes, optional Wetland Site ID:       

Remarks: (explain alternative procedures here or in separate report) 

Plot located in upland near wetland flag LE 2-7.  
Area highlydisturbed due to previous land uses.  

HYDROLOGY 

Wetland Hydrology Indicators: 

Primary Indicators (minimum of one is required; check all that apply) 

Secondary Indicators (minimum of two required) 

  Surface Soil Cracks (B6) 

  Drainage Patterns (B10) 

  Moss Trim Lines (B16) 

  Dry-Season Water Table (C2) 

  Crayfish Burrows (C8) 

  Saturation Visible on Aerial Imagery (C9) 

  Stunted or Stressed Plants (D1) 

  Geomorphic Position (D2) 

  Shallow Aquitard (D3) 

  Microtopographic Relief (D4) 

  FAC-Neutral Test (D5) 

  Surface Water (A1) 

  High Water Table (A2) 

  Saturation (A3) 

  Water Marks (B1) 

  Sediment Deposits (B2) 

  Drift Deposits (B3) 

  Algal Mat or Crust (B4) 

  Iron Deposits (B5) 

  Inundation Visible on Aerial Imagery (B7) 

  Sparsely Vegetated Concave Surface (B8) 

  Water-Stained Leaves (B9) 

  Aquatic Fauna (B13) 

  Marl Deposits (B15) 

  Hydrogen Sulfide Odor (C1) 

  Oxidized Rhizospheres on Living Roots (C3) 

  Presence of Reduced Iron (C4) 

  Recent Iron Reduction in Tilled Soils (C6) 

  Thin Muck Surface (C7) 

  Other (Explain in Remarks) 

Field Observations: 

Surface Water Present?  

Water Table Present? 

Saturation Present? 

(include capillary fringe) 

 

Yes     No     Depth (inches)       

Yes     No     Depth (inches)       

Yes     No     Depth (inches)       
Wetland Hydrology Present?   Yes     No  

Describe Recorded Data (stream gauge, monitoring well, aerial photos, previous inspections), if available: 

      

Remarks: 

      



US Army Corps of Engineers                                                                                              Northcentral and Northeast Region – Interim Version  

VEGETATION – Use scientific names of plants       Sampling Point: 2 - WET 

Tree Stratum    (Plot size:30 ft) 
1. Red maple (Acer rubrum) 

2.   

3 .      

4.       

5.       

6.       

7.       

 

Sapling/Shrub Stratum    (Plot size:15 ft) 
1. Bayberry (Morella pensylvanica) 

2.       

3 .      

4.       

5.       

6.       

7.       

8.       

 

Herb Stratum    (Plot size:5 ft) 
1. Common Reed (Phragmites australis) 

2.       

3 .      

4.       

5.       

6.       

7.       

8.       

9.       

10.       

11.       

12.       

 

Woody Vine Stratum    (Plot size:15 ft) 
1. None 

2.       

3 .      

4.       

 

Absolute 
% Cover 

20% 

      

      

      

      

      

      

Dominant 
Species? 

Yes 

      

      

      

      

      

      

Indicator 
Status 

FAC 

             

             

             

             

             

             

Dominance Test worksheet: 

Number of Dominant Species 

That Are OBL, FACW, or FAC: 

Total Number of Dominant 

Species Across All Strata: 

Percent of Dominant Species 

That Are OBL, FACW, or FAC: 

 

3   (A) 

 

3   (B) 

 

100%   (C) 

Prevalence Index 
worksheet: 

Total % Cover of: 

OBL species                      

FACW species                  

FAC species                      

FACU species                   

UPL species                      

Column Totals:               (A) 

 
 

Multiply by: 

x 1 =                  

x 2 =                  

x 3 =                  

x 4 =                  

x 5 =                  

                 (B) 

      = Total Cover 

 

10% 

      

      

      

      

      

      

      

 

Yes 

      

      

      

      

      

      

      

 

FAC 

             

             

             

             

             

             

             

Prevalence Index = B/A =      

Hydrophytic Vegetation Indicators: 

   Rapid Test for Hydrophytic Vegetation 

   Dominance Test is >50% 

   Prevalence Index is ≤3.01 

   Morphological Adaptations1 (Provide supporting 

             data in Remarks or on a separate sheet) 

   Problematic Hydrophytic Vegetation1 (Explain) 

 

1Indicators of hydric soil and wetland hydrology must 

be present, unless disturbed or problematic. 

      = Total Cover 

100% 

      

      

      

      

      

      

      

      

      

      

      

Yes 

      

      

      

      

      

      

      

      

      

      

      

FACW 

             

             

             

             

             

             

             

             

             

             

             

Definitions of Vegetation Strata: 

Tree – Woody plants 3 in. (7.6 cm) or more in diameter 

at breast height (DBH), regardless of height. 

Sapling/shrub – Woody plants less than 3 in. DBHand 

greater than 3.28 ft (1 m) tall. 

Herb – All herbaceous (non-woody) plants, 

regardlessof size, and woody plants less than 3.28 ft 

tall. 

Woody vines – All woody vines greater than 3.28 ft in 

height 

      = Total Cover 

 

      

      

      

      

 

      

      

      

      

 

             

             

             

             Hydrophytic 
Vegetation 
Present?                            Yes      No         = Total Cover 

Remarks: (Include photo numbers here or on a separate sheet.) 

Area infested with Black Swallowwort. Delineation based on monoculture of Phragmites and loss of upland herbaceous vegetation. 



US Army Corps of Engineers                                                                                              Northcentral and Northeast Region – Interim Version  

SOIL            Sampling Point: 2 - WET 

Profile Description: (Describe to the depth needed to document the indicator or confirm the absence of indicators.)  

Depth 

(inches 

Matrix Redox Features 
Texture Remarks 

Color (moist) % Color (moist) % Type
1
 Loc

2
 

0-2 10 YR 4/2 100                         sl       

2-12 101YR 5/2 100 10YR 5/8 10 c m sl No redox present 

                                                      

                                                      

                                                      

                                                      

                                                      

                                                      

                                                      

                                                      
1Type: C=Concentration, D=Depletion, RM=Reduced Matrix, CS=Covered or Coated Sand Grain.       2Location: PL=Pore Lining M=Matrix 

Hydric Soil Indicators:  

 Histosol (A1)  

 Histic Epipedon (A2) 

 Black Histic (A3)  

 Hydrogen Sulfide (A4)  

 Stratified Layers (A5)  

 Depleted Below Dark Surface (A11) 

 Thick Dark Surface (A12)  

 Sandy Mucky Mineral (S1)  

 Sandy Gleyed Matrix (S4)  

 Sandy Redox (S5)  

 Stripped Matrix (S6)  

 Dark Surface (S7) (LRR, R, MLRA 149BLRR, R, MLRA 149BLRR, R, MLRA 149BLRR, R, MLRA 149B) 

 

 Polyvalue Below Surface (S8) (LRR R,  

          MLRA 149B ) 

 Thin Dark Surface (S9) (LRR R, MLRA  

          149B) 

 Loamy Mucky Mineral (F1) (LRR K, L ) 

 Loamy Gleyed Matrix (F2) 

 Depleted Matrix (F3) 

 Redox Dark Surface (F6) 

 Depleted Dark Surface (F7) 

 Redox Depressions (F8) 

Indicators for Problematic Hydric Soils 3: 

 2 cm Muck (A10) (LRR K, L, MLRA 149B ) 

 Coast Prairie Redox (A16) (LRR K, L, R ) 

 5 cm Mucky Peat or Peat (S3) (LRR K, L, R ) 

 Dark Surface (S7) (LRR K, L ) 

 Polyvalue Below Surface (S8) (LRR K, L ) 

 Thin Dark Surface (S9) (LRR K, L ) 

 Iron-Manganese Masses (F12) 

 Piedmont Floodplain Soils (F19) (MLRA 149B ) 

 Mesic Spodic (TA6) (MLRA 144A, 145, 149B ) 

 Red Parent Material (TF2) 

 Very Shallow Dark Surface (TF12) 

 Other (Explain in Remarks) 

3Indicators of hydrophytic vegetation and wetland hydrology must be present, unless disturbed or problematic 

Restrictive Layer (if observed): 

Type: Till 

Depth (inches): 12" Hydric Soil Present?         Yes        No     

Remarks: 

Soils consist of urban fill and are highly disturbed and lack morphological developed. Soils considered hydric where  

redoximorphic features are developing above restrictive layer.  

 



WETLAND DETERMINATION DATA FORM – Northcentral and Northeast Region  

US Army Corps of Engineers                                                                                Northcentral and Northeast Region – Interim Version 

Project/Site: New Bedford Harbor  City/County:New Bedford  Sampling Date:6/28/2012 

Applicant/Owner:New Bedford   State:MA  Sampling Point:Wetland LE 2 

Investigator(s):Thomas Liddy  Section, Township, Range:      

Landform (hillslope, terrace, etc.):       Local relief (concave, convex, none):Concave 

Slope (%):3  Lat:       Long:       Datum:      

Soil Map Unit Name:       NWI Classification:N/A 

Are climatic/hydrologic conditions on the site typical for this time of year?  Yes   No  (If no, explain in Remarks) 

Are Vegetation  Soil  or Hydrology  significantly disturbed?   Are “Normal Circumstances present?  Yes  No  

Are Vegetation , Soil  or Hydrology  naturally problematic?  (If needed, explain any answers in Remarks) 

SUMMARY OF FINDINGS – Attach site map showing sampling point locations, transects, important features, etc. 

Hydrophytic Vegetation Present? 

Hydric Soil Present? 

Wetland Hydrology Present? 

Yes          No  

Yes          No  

Yes          No  

Is the Sampled AreaIs the Sampled AreaIs the Sampled AreaIs the Sampled Area    

within a Wetland?within a Wetland?within a Wetland?within a Wetland?                                                                                        YesYesYesYes                        No No No No     

    

If yes, optional Wetland Site ID:       

Remarks: (explain alternative procedures here or in separate report) 

Plot located in upland near wetland flag LE 1-7.  
Area highlydisturbed due to previous land uses. Upland vegetation and lack of wetland hydrology appear to be reliable indicators of  
the upland/wetland boundary. 

HYDROLOGY 

Wetland Hydrology Indicators: 

Primary Indicators (minimum of one is required; check all that apply) 

Secondary Indicators (minimum of two required) 

  Surface Soil Cracks (B6) 

  Drainage Patterns (B10) 

  Moss Trim Lines (B16) 

  Dry-Season Water Table (C2) 

  Crayfish Burrows (C8) 

  Saturation Visible on Aerial Imagery (C9) 

  Stunted or Stressed Plants (D1) 

  Geomorphic Position (D2) 

  Shallow Aquitard (D3) 

  Microtopographic Relief (D4) 

  FAC-Neutral Test (D5) 

  Surface Water (A1) 

  High Water Table (A2) 

  Saturation (A3) 

  Water Marks (B1) 

  Sediment Deposits (B2) 

  Drift Deposits (B3) 

  Algal Mat or Crust (B4) 

  Iron Deposits (B5) 

  Inundation Visible on Aerial Imagery (B7) 

  Sparsely Vegetated Concave Surface (B8) 

  Water-Stained Leaves (B9) 

  Aquatic Fauna (B13) 

  Marl Deposits (B15) 

  Hydrogen Sulfide Odor (C1) 

  Oxidized Rhizospheres on Living Roots (C3) 

  Presence of Reduced Iron (C4) 

  Recent Iron Reduction in Tilled Soils (C6) 

  Thin Muck Surface (C7) 

  Other (Explain in Remarks) 

Field Observations: 

Surface Water Present?  

Water Table Present? 

Saturation Present? 

(include capillary fringe) 

 

Yes     No     Depth (inches)       

Yes     No     Depth (inches)       

Yes     No     Depth (inches)       
Wetland Hydrology Present?   Yes     No  

Describe Recorded Data (stream gauge, monitoring well, aerial photos, previous inspections), if available: 

      

Remarks: 

No indicators of hydrology present. 



US Army Corps of Engineers                                                                                              Northcentral and Northeast Region – Interim Version  

VEGETATION – Use scientific names of plants       Sampling Point: 2 - UPL 

Tree Stratum    (Plot size:30 ft) 
1. None 

2.       

3 .      

4.       

5.       

6.       

7.       

 

Sapling/Shrub Stratum    (Plot size:15 ft) 
1. Autumn Olive (Elaeganus umbellata) 

2. Norway Maple (Acer platanoides) 

3 .Pussy Willow (Salix discolor) 

4.       

5.       

6.       

7.       

8.       

 

Herb Stratum    (Plot size:5 ft) 
1. Common Ragweed (Ambrosia artemisiifolia) 

2. Common Reed (Phragmites australis) 

3 .      

4.       

5.       

6.       

7.       

8.       

9.       

10.       

11.       

12.       

 

Woody Vine Stratum    (Plot size:15 ft) 
1. None 

2.       

3 .      

4.       

 

Absolute 
% Cover 

      

      

      

      

      

      

      

Dominant 
Species? 

      

      

      

      

      

      

      

Indicator 
Status 

             

             

             

             

             

             

             

Dominance Test worksheet: 

Number of Dominant Species 

That Are OBL, FACW, or FAC: 

Total Number of Dominant 

Species Across All Strata: 

Percent of Dominant Species 

That Are OBL, FACW, or FAC: 

 

0   (A) 

 

2   (B) 

 

0%   (C) 

Prevalence Index 
worksheet: 

Total % Cover of: 

OBL species                      

FACW species                  

FAC species                      

FACU species                   

UPL species                      

Column Totals:               (A) 

 
 

Multiply by: 

x 1 =                  

x 2 =                  

x 3 =                  

x 4 =                  

x 5 =                  

                 (B) 

      = Total Cover 

 

85% 

10% 

10% 

      

      

      

      

      

 

Yes 

No 

No 

      

      

      

      

      

 

FACU 

             

FACW 

             

             

             

             

             

Prevalence Index = B/A =      

Hydrophytic Vegetation Indicators: 

   Rapid Test for Hydrophytic Vegetation 

   Dominance Test is >50% 

   Prevalence Index is ≤3.01 

   Morphological Adaptations1 (Provide supporting 

             data in Remarks or on a separate sheet) 

   Problematic Hydrophytic Vegetation1 (Explain) 

 

1Indicators of hydric soil and wetland hydrology must 

be present, unless disturbed or problematic. 

      = Total Cover 

95% 

5% 

      

      

      

      

      

      

      

      

      

      

Yes 

No 

      

      

      

      

      

      

      

      

      

      

FACU 

OBL 

             

             

             

             

             

             

             

             

             

             

Definitions of Vegetation Strata: 

Tree – Woody plants 3 in. (7.6 cm) or more in diameter 

at breast height (DBH), regardless of height. 

Sapling/shrub – Woody plants less than 3 in. DBHand 

greater than 3.28 ft (1 m) tall. 

Herb – All herbaceous (non-woody) plants, 

regardlessof size, and woody plants less than 3.28 ft 

tall. 

Woody vines – All woody vines greater than 3.28 ft in 

height 

      = Total Cover 

 

      

      

      

      

 

      

      

      

      

 

             

             

             

             Hydrophytic 
Vegetation 
Present?                            Yes      No         = Total Cover 

Remarks: (Include photo numbers here or on a separate sheet.) 

      



US Army Corps of Engineers                                                                                              Northcentral and Northeast Region – Interim Version  

SOIL            Sampling Point: 2 - UPL 

Profile Description: (Describe to the depth needed to document the indicator or confirm the absence of indicators.)  

Depth 

(inches 

Matrix Redox Features 
Texture Remarks 

Color (moist) % Color (moist) % Type
1
 Loc

2
 

0-3" 10 YR 4/3 100                         fsl       

3-10" 101YR 5/3 100                         fsl No redox present 

                                                      

                                                      

                                                      

                                                      

                                                      

                                                      

                                                      

                                                      
1Type: C=Concentration, D=Depletion, RM=Reduced Matrix, CS=Covered or Coated Sand Grain.       2Location: PL=Pore Lining M=Matrix 

Hydric Soil Indicators:  

 Histosol (A1)  

 Histic Epipedon (A2) 

 Black Histic (A3)  

 Hydrogen Sulfide (A4)  

 Stratified Layers (A5)  

 Depleted Below Dark Surface (A11) 

 Thick Dark Surface (A12)  

 Sandy Mucky Mineral (S1)  

 Sandy Gleyed Matrix (S4)  

 Sandy Redox (S5)  

 Stripped Matrix (S6)  

 Dark Surface (S7) (LRR, R, MLRA 149BLRR, R, MLRA 149BLRR, R, MLRA 149BLRR, R, MLRA 149B) 

 

 Polyvalue Below Surface (S8) (LRR R,  

          MLRA 149B ) 

 Thin Dark Surface (S9) (LRR R, MLRA  

          149B) 

 Loamy Mucky Mineral (F1) (LRR K, L ) 

 Loamy Gleyed Matrix (F2) 

 Depleted Matrix (F3) 

 Redox Dark Surface (F6) 

 Depleted Dark Surface (F7) 

 Redox Depressions (F8) 

Indicators for Problematic Hydric Soils 3: 

 2 cm Muck (A10) (LRR K, L, MLRA 149B ) 

 Coast Prairie Redox (A16) (LRR K, L, R ) 

 5 cm Mucky Peat or Peat (S3) (LRR K, L, R ) 

 Dark Surface (S7) (LRR K, L ) 

 Polyvalue Below Surface (S8) (LRR K, L ) 

 Thin Dark Surface (S9) (LRR K, L ) 

 Iron-Manganese Masses (F12) 

 Piedmont Floodplain Soils (F19) (MLRA 149B ) 

 Mesic Spodic (TA6) (MLRA 144A, 145, 149B ) 

 Red Parent Material (TF2) 

 Very Shallow Dark Surface (TF12) 

 Other (Explain in Remarks) 

3Indicators of hydrophytic vegetation and wetland hydrology must be present, unless disturbed or problematic 

Restrictive Layer (if observed): 

Type: Till 

Depth (inches): 10" Hydric Soil Present?         Yes        No     

Remarks: 

Soils consist of urban fill and are highly disturbed so do not give a reliable indicator of hydric soils. Soils considered hydric where  

redoximorphic features are developing above restrictive layer. No redoximorphic features were observed in the plot. 

 



From: Robert Gardner
To: John McAllister
Subject: FW: Fwd: Letter to Conservation Commision
Date: Wednesday, March 08, 2017 9:15:55 AM

Hello John,
 
This is what I got from them and a formal letter is being written.
 
I hope this will suffice to keep it moving.
 
Thanks
 
Robert K.Gardner III
President
Bayline Inc. Boatyard and Transport
www.Baylineboatyard.com
508-994-2944
 
President
Brownell Boat Trailers, Inc.
www.BrownellTrailers.com
508-996-3110

From: Tom Swift [mailto:swiftlaw@gmail.com] 
Sent: Wednesday, March 08, 2017 7:37 AM
To: John Markey
Subject: Re: Fwd: Letter to Conservation Commision
 
Fantastic John, I owe you one.
 
On Mar 8, 2017 7:20 AM, "John Markey" <jmarkey@msmw-law.com> wrote:
FYI

John A. Markey, Jr.
Moses Smith, Markey & Walsh, LLC
50 Homers Wharf
New Bedford, MA 02740
p - (508) 993-9711
f -  (508) 993-0469
 
Sent from my IPad
 

Begin forwarded message:

From: John Markey <jmarkey@msmw-law.com>
Date: March 8, 2017 at 7:19:11 AM EST
To: MMcDermott@newbedford-ma.gov, Thomas Mathieu <tjmathieu@mathieu-
law.com>
Subject: Letter to Conservation Commision

Mikaela / Tom

mailto:robert@baylineboatyard.com
mailto:JMcAllister@apexcos.com
https://protect-us.mimecast.com/s/4QwbB4hq3pbtW
https://protect-us.mimecast.com/s/dq1MBrIMkXLcQ
mailto:jmarkey@msmw-law.com
tel:(508)%20993-9711
tel:(508)%20993-0469
mailto:jmarkey@msmw-law.com
mailto:MMcDermott@newbedford-ma.gov
mailto:tjmathieu@mathieu-law.com
mailto:tjmathieu@mathieu-law.com


I received a call last night from Tom Swift who asked that I prepare this letter for
 his submission to the Con Comm today.  As you may recall, he represents Bob
 Gardner who is a sub tenant under the South Terminal Agreements.

 

I believe the letter is consistent with the actual agreement and the instructions that
 I received when the amendment was finalized last November.  You will exalt that
 the amendment was necessary because the old property description used in the
 original lease and sublease pre-dated the construction of the hurricane barrier and
 the boat ramp.  I understand that Tom Swift needs the letter for submission to the
 Con Comm by Noon today.

Please feel free to call my cell with any questions.

John A. Markey, Jr.
Moses Smith, Markey & Walsh, LLC
50 Homers Wharf
New Bedford, MA 02740
p - (508) 993-9711
f -  (508) 993-0469

Sent from my IPad

 

tel:(508)%20993-9711
tel:(508)%20993-0469


1 
 

SUBLEASE AGREEMENT 
 
THIS SUBLEASE AGREEMENT (the “Sublease”) is made this 30 day of November, 2015 (the 
“Commencement Date”), by and between the Massachusetts Clean Energy Technology Center, a body politic 
and corporate and a public instrumentality of The Commonwealth of Massachusetts, having a mailing address 
at 63 Franklin Street, 3rd Floor, Boston, Massachusetts 02110 (hereinafter called “Sublessor”), and DMD 
Development LLC, a Massachusetts limited liability company, having a mailing address at 109 Gifford 
Street, New Bedford, Massachusetts 02744 (hereinafter called “Sublessee”). 

 
The parties hereto acknowledge that Sublessor is the Tenant under a certain 99-year Lease 

Agreement (the “City Lease”) between The New Bedford Redevelopment Authority (the “Master Landlord”) 
and Sublessor dated March 1, 2013. This Sublease is and subject to all of the terms and conditions of the City 
Lease as it relates to the Premises (as hereinafter defined). The City Lease is incorporated by reference and 
made part of this Sublease.   
 

In consideration of the rents and covenants hereinafter set forth and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, Sublessor and Sublessee hereby 
agree as follows: 
 
1.  PREMISES:  Sublessor does hereby sublease unto Sublessee, and Sublessee does hereby sublease 
and take from Sublessor, that portion of the premises leased to Sublessor by the terms of the City Lease and 
the land with  any improvements thereon located in New Bedford, Massachusetts being more particularly 
described in Exhibit A attached hereto and incorporated herein (the “Premises”).   The Premises are leased 
“as is” and “where is” without warranty or representation as to title, condition or suitability for any purpose.   
 
2.  TERM:  This Sublease is coterminous with and subject to all of the terms and conditions of the City 
Lease as it relates to the Premises. This Sublease shall commence on the Commencement Date and terminate 
on the termination date of the City Lease (the “Expiration Date”), unless sooner terminated under this 
Sublease, all subject to the terms, covenants, and conditions set forth in this Sublease and in the City Lease 
as above referenced. At the expiration of the term, this Sublease shall fully and finally terminate and expire. 
 
3.  RENT:    

(a) Base Rent: The Base Rent for the term of this Sublease is the sum of One Dollar ($1.00) per 
year, payable on the first day of the Term, and thereafter on the first day of each subsequent year of the Term; 
provided, however, that Tenant may pay all of the Base Rent for the entire Term at the Commencement Date.   

 
(b) Additional Rent: Sublessee covenants and agrees to pay, as additional rent, before any interest 

or additional charge may be added thereto for the non-payment thereof, all real estate taxes, special 
assessments, water and sewer charges, and other governmental charges, general and special, ordinary and 
extraordinary, unforeseen as well as foreseen, of any kind and nature whatsoever, relating to any part of the 
Premises, which have been or shall become payable with respect to any portion of the term of this Sublease 
(each of which taxes, assessments and charges, and all of which collectively, are hereinafter referred to as 
“Imposition”).   In the event that  Sublessor receives notice of  any such Imposition, Sublessor, without 
expense to it and without incurring any obligation, shall cooperate with Sublessee to persuade all 
governmental authorities assessing impositions to forward directly to Sublessee all bills for all such 
Impositions.  Sublessor agrees upon receipt to forward to Sublessee all such bills and notices which are 
received by Sublessor. Sublessee covenants to furnish to Sublessor, within 30 days after receipt of a notice 
of any Imposition or 30 days after the date when each imposition is payable whichever date is later, a receipt 
by the official designated by law to receive payment of the same, or other proof satisfactory to Sublessor, 
evidencing the payment thereof. 

 
(c)  Sublessee shall have the right, provided it does so with due diligence and dispatch, to contest 

by appropriate legal proceedings, without cost or expense to Sublessor, the amount or validity of any 
imposition, but Sublessee shall not be relieved of its obligations to pay such imposition as required by this 
Article. Any proceeding referred to in this Section may be brought by Sublessee in the name of Sublessee, 
and Sublessor shall not be subjected to any liability for the payment of any costs or expenses in connection 
with any proceeding brought by Sublessee, and Sublessee covenants to indemnify and save harmless 
Sublessor from any such costs or expenses.  In the event that any mortgagee of the Premises requires that 
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monthly installments of real estate taxes be paid into an escrow account managed by said mortgagee, upon 
request of Sublessor, Sublessee shall pay with each installment of the minimum rent, one-twelfth of the real 
estate taxes levied upon the Premises for the then-current year. 
 
4.  PURPOSE:  Sublessee may use the Premises for all lawful purposes which are not prohibited, 
inconsistent with, or in violation of the terms of the City Lease, and for which Sublessee has in effect all 
necessary governmental permits and approvals, including but not limited to maritime and related and 
ancillary business operations. Sublessee shall have the obligation to obtain, and during the term to maintain 
continuously in good standing and in full force and effect, any and all permits, approvals, licenses and the 
like necessary for the use or occupancy of the Premises and for the conduct of the permitted uses or any of 
them from time to time being made by Sublessee in or within the Premises (hereinafter collectively called 
“Sublessee’s Approvals”).   
 
5. COMPLIANCE WITH LAWS:  Sublessee covenants, at Sublessee’s sole cost and expenses, to 
comply with all laws and ordinances and the orders, regulations and requirements of all federal, state and 
municipal governmental agencies (including, but not limited to, environmental laws) and the reasonable 
recommendations of any insurer issuing any policy procured pursuant to this Sublease, which may be 
applicable to the Premises or to the use thereof. 
 
6. UTILITIES, MAINTENANCE AND COSTS:  Sublessee covenants, at Sublessee’s sole cost and 
expense to take good care of the Premises and to keep the same in good order and condition, and to make 
promptly all necessary repairs, ordinary as well as extraordinary, foreseen as well as unforeseen.  When used 
in this Section, the term “repairs” shall include replacements and renewals.  Sublessee covenants to keep the 
Premises in a clean and orderly condition, and to keep any driveways, walkways, parking lots and adjacent 
sidewalks clear of snow and ice. Sublessee covenants not to do or suffer any waste or damage or 
disfigurement or injury to the Premises.  
 
Sublessee shall arrange and provide for all water, sewer, oil, gas, electricity, and other energy used on the 
Premises.  Sublessee shall pay all costs of such utilities directly.  Sublessee shall at all times arrange, provide 
and pay directly for all telephone, telecommunications and other services used on the Premises.  Sublessor 
shall be under no obligation to furnish any utilities or other such services, and shall not be liable for (nor 
suffer any reduction in any rent on account of) any interruption or failure in the supply of the same.  
 
This is a “net” lease and Sublessor shall not be required to provide any services or do any act in connection 
with the Premises except as specifically provided herein, and the rent reserved hereunder shall be paid to 
Sublessor without any claim on the part of Sublessee for diminution or abatement, and the fact that 
Sublessee’s use and occupancy of the Premises shall be disturbed or prevented from any cause whatsoever 
except Sublessor’s acts, shall not in any way suspend, abate or reduce the rent to be paid hereunder except as 
otherwise specifically provided in this Sublease. 
 
7.  INDEMNITY:  Sublessee expressly covenants and agrees to keep, save and hold Sublessor free 
from and against any and all liabilities, damages, costs, expenses, causes of action, claims and judgments 
(including any consequential damages, losses, costs and expenses) arising by reason of any act or omission 
of Sublessor or by reason of any injury or damage to any person or persons, including without limitation 
thereto the Sublessee, its servants, agents and employees, or arising by reason of any injury or damage to 
property of any kind whatsoever and to whomsoever belonging, including without limitation thereto the 
Sublessee, its servants, agents, and employees, from any cause whatsoever, while in, upon, about or in any 
way connected with or related to said Premises or any portion thereof, during the entire term of this Sublease, 
the Sublessee hereby covenanting and agreeing to indemnify, protect and save Sublessor harmless from all 
liability, loss, costs and obligations on account of or arising out of any such injuries or losses however 
occurring. 
 
8. WAIVER OF CLAIMS:  Sublessee further expressly covenants and agrees to hereby  waive all 
claims against Sublessor and Master Landlord for injuries, damages or losses of any kind or nature, including 
consequential damages or losses, and damages to goods, wares and merchandise in, upon or about said 
Premises, and for injuries to Sublessee, Sublessee's agents, or third persons in or about said Premises from 
any cause arising at any time, including, without limiting the generality of the foregoing, damages arising 
from acts or omissions of third parties or other tenants or from the failure of either party to make repairs. 
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9.  INSURANCE:  

(a)  Sublessee shall at all times during any commercial operations or activities on the Premises, and keep 
the Premises insured against loss by fire, with extended coverage for not less than 100 percent of any 
replacement value above foundations or personalty stored thereon and will keep all such insurance in full 
force and effect during all relevant times during the Term.  Insurance required hereunder shall be in 
companies rated not less than Class A in "Best's Insurance Guide."   

 
(b)  Sublessee shall at all times of commercial operations or activities during the term hereof obtain and 

keep in force a policy of comprehensive public liability insurance insuring Sublessor and Sublessee against 
any liability arising out of the ownership, use, occupancy or maintenance of the Premises and all areas 
appurtenant thereto. Such insurance shall be in the amount of not less than One Million Dollars 
($1,000,000.00) for injury or death of one person in any one accident or occurrence and in the amount of not 
less than Five Million Dollars ($5,000,000.00) for injury or death of more than one person in any one accident 
or occurrence. Such insurance shall further insure Sublessor and Sublessee against liability for property 
damage of at least One Million Dollars ($1,000,000.00). Sublessee may provide this insurance under a 
blanket policy, provided that said insurance shall have a Sublessor's protective liability endorsement attached 
thereto. If Sublessee shall fail to procure and maintain said insurance, Sublessor may, but shall not be required 
to, (a) procure and maintain same, but at the expense of Sublessee, or (b) terminate this Sublease on ten (10) 
days written notice during which time Sublessee may cure the violation by obtaining the required insurance 
coverages.   

 
(c)  Sublessee agrees not to use the premises in any manner, even if colorably for the purposes for which 

the premises are leased, that will increase risks covered by insurance on the property where the Premises are 
located, so as to increase the rate of insurance on the Premises, or to cause cancellation of any insurance 
policy covering the property.  
 

(d)  Sublessee further agrees not to keep on the Premises, or permit to be kept, used, or sold on the 
Premises, anything prohibited by any policy of fire insurance covering the Premises. Sublessee agrees to 
comply, at Sublessee's own expense, with all requirements of insurers necessary to keep in force any fire and 
public liability insurance covering the Premises and property. 
 

(e)  In the event of any overlap or duplication of coverage with Sublessor's insurance, Sublessee's 
insurance shall, at the option of Sublessor, be deemed the primary coverage. 
 

(f)  Sublessee shall deliver to Sublessor at Sublessor’s reasonable request, copies of the policy or policies 
of all insurance required herein with both Sublessor and Master Landlord named as additional Insureds 
thereon, and all addenda and endorsements thereto, or certificates evidencing the existence and amounts of 
such insurance with loss payable clauses satisfactory to Sublessor, together with written documentation 
attesting to the full payment of all premiums or renewal premiums thereon. No policy or policies shall be 
cancelable or subject to reduction of coverage.  All such policies shall be written as primary policies not 
contributing with and not in excess of coverage which Sublessor may carry, and shall provide for a minimum 
of 30 days’ notice to Sublessor prior to expiration, cancellation, change in or reduction in the amount of 
coverage.  
 

(g)  Should any insurance which Sublessee is required to maintain hereunder not be provided as aforesaid 
or be canceled for any reason whatsoever, or should Sublessee fail or refuse to furnish Sublessor with 
evidence satisfactory to Sublessor, of the payment of all premiums thereon, then Sublessor may at Sublessor's 
sole option, pay said premiums on behalf of Sublessee or, alternatively purchase such insurance and charge 
the cost thereof to Sublessee which cost shall be paid by Sublessee to Sublessor within five days after receipt 
by Sublessee of a bill from Sublessor setting forth said costs.  All policies of insurance shall be in form 
reasonably satisfactory to Sublessor, 
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10.  HAZARDOUS WASTE:   
 (a) Sublessee agrees duly to comply with all requirements of ALL environmental laws, including but 
not limited to the following: the federal Comprehensive Environmental Response, Compensation and 
Liability Act of 1980; the federal Hazardous Materials Transportation Uniform Safety Act of 1990; the 
federal Toxic Substances Control Act; the federal Resource Conservation and Recovery Act; Massachusetts 
General Laws, Chapter 21C; Massachusetts General Laws, Chapter 21D; Massachusetts General Laws, 
Chapter 21E; Massachusetts General Laws, Chapter 21I; Massachusetts General Laws, Chapter 111; 
Massachusetts General Laws, Chapter 111H;  and any other federal, state or local law addressing itself to 
environmental protection or contamination, waste or health and safety (collectively, the “Environmental 

Laws”), and Sublessee further agrees promptly to undertake and diligently to pursue to completion 
appropriate and legally authorized remedial containment and clean-up action in the event of any release of 
oil or hazardous waste on, upon, from or into the Premises that occurs during the term of this Sublease as a 
result of any act or negligence of Sublessee.   
 

(b) Sublessee agrees to provide Sublessor with copies of any notifications of releases of oil or hazardous 
waste which are given by or on behalf of Sublessee to any federal, state or local agencies or authorities with 
respect to the Premises.  Such copies shall be sent to Sublessor concurrently with their being mailed or 
delivered to the governmental agencies or authorities. 

 
(c) In the event that there shall be a release of oil or hazardous waste on, upon, from or into the Premises 

during the term of this Sublease for which Sublessee is responsible, and Sublessee shall not have promptly 
commenced and diligently pursued a remedy, Sublessor shall have the right (but not the obligation), upon 
five (5) calendar days’ advance written notice to Sublessee (or without notice in the case of emergency), to 
cause the release to be contained and/or removed on behalf of Sublessee.  The contractors selected by 
Sublessor shall have the right to enter upon the Premises and to undertake such remedial containment and 
removal actions as either or both of said contractors) and Sublessor shall deem appropriate.  Sublessee agrees 
to cooperate with any such contractors and to render such assistance to such contractors as may be requested 
to facilitate the remedial containment and clean-up actions.  Sublessee shall be liable to Sublessor for all 
costs and expenses, including all attorneys’ fees, incurred on account of such remedial action undertaken on 
Sublessee’s behalf and shall reimburse Sublessor therefor on demand, together with interest thereon at ten 
percent (10%) per annum.  In the event that Sublessee fails to so reimburse Sublessor on demand, such failure 
shall constitute a default hereunder.  All sums due to Sublessor under this paragraph shall be additional rent.  
Sublessee hereby agrees to indemnify, defend and hold harmless Sublessor from and against any and all loss, 
liability, damage, claims and expense, including attorneys’ fees, associated with administrative and judicial 
proceedings to which Sublessor may become exposed, or which Sublessor may incur in exercising, in whole 
or in part, or in not exercising any of its rights under this paragraph.  The foregoing indemnification 
obligations shall survive the termination of this Sublease. 
 
11. ASSIGNMENT/SUBLET:  Sublessee agrees that without the prior written consent of Sublessor 
which Sublessor will not unreasonably withhold, Sublessee shall not mortgage, transfer, or assign this 
Sublease or any right or interest therein, nor sublease the Premises or any portion thereof.  Notwithstanding 
the foregoing, Sublessor may assign its rights under this Sublease to any party that assumes its rights and 
obligations as Tenant under the City Lease.   
  
12. CONDUCT AND USE:   

(a) Sublessee will not permit any unlawful or immoral practice, with or without his knowledge or 
consent, to be committed or carried on in the Premises by itself or by any other. Sublessee will not allow the 
Premises to be used for any purpose other than that hereinbefore specified.  

 
(b) Sublessee will not allow, permit, encourage or entertain any activity either by itself or its agents, 

which would in any way encroach or interfere with the public access as mandated for the Public Boat Ramp 
at Gifford Street in New Bedford.  
  
13. ALTERATIONS:  With the prior written consent of Sublessor, which shall not be unreasonably 
withheld, Sublessee shall have the right during the term of this Sublease to make such changes and alterations 
of a structural or non-structural nature to the Premises as Sublessee shall deem necessary or desirable in 
connection with the requirement of Sublessee’s business, provided that: 
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(a) No change or alteration shall be of such a character as to affect adversely the value of the Premises. 
 

(b) All work shall be performed in good and workmanlike order by reputable contractors reasonable 
acceptable to Sublessor. 
 

(c) All repairs, improvements, changes, alterations, and replacements made or installed by Sublessee 
shall immediately upon the termination of this Sublease be and become the property of Sublessor. 

 
(d) All work to be performed by or on behalf of Sublessee, whether for the making of repairs or 

improvements, for complying with laws, ordinances, orders, regulations or requirements, or for making 
changes or alterations as permitted herein (each hereinafter in this Article called the “Work”), shall be done 
in all cases subject to the following conditions which Sublessee covenants to observe and perform: 
 

(e) No Work involving structural change, alteration, restoration or rebuilding of any structure on the 
Premises shall be undertaken until detailed plans and specifications have first been submitted to and approved 
by Sublessor, which approval will not be unreasonably withheld. 
 

(f) No Work involving a cost of Thirty Thousand Dollars ($30, 000) or more shall be undertaken except 
by contract with a contractor and under the direction of a licensed architect or engineer, each of whom shall 
have been approved by Sublessor, which approval will not be unreasonably withheld.  
 

(g) All work shall be commenced only after all required municipal and other governmental permits and 
authorizations have been obtained (Sublessor agreeing to join in any application therefor, at Sublessee’s 
expense, whenever necessary) and shall be done in a good and workmanlike manner and in compliance with 
the building and zoning laws and with all other laws, ordinances, regulations and requirements of all federal, 
state and municipal governmental agencies, and in accordance with the recommendations of any insurer 
issuing any policy required to be carried by Sublessee pursuant to this Sublease.    
 
14. MECHANIC’S LIENS.  Sublessee shall not suffer or permit any mechanics’ or other liens to be 
filed against the Premises or against Sublessee’s leasehold interest therein by reason of work, labor, services 
or materials supplied or claimed to have been supplied to Sublessee or anyone holding the Premises or any 
part thereof through or under Sublessee, and nothing in this Sublease contained shall be deemed or construed 
in any way as constituting the consent or request of Sublessor, expressed or implied, to any contractor, 
subcontractor, laborer or materialman for the performance of any labor or the furnishing of any materials for 
any specific improvement, alteration or repair of the Premises, or as giving Sublessee any right, power or 
authority to contract for or permit the rendering of any services or the furnishing of any materials that would 
give rise to the filing of any mechanics’ liens against the Premises.  Sublessor shall have the right at all 
reasonable times to post and keep posted on the Premises any notices that may be provided by law or which 
Sublessor may deem to be necessary or advisable for the protection of Sublessor and the Premises from 
mechanics’ liens.  If any such mechanics’ lien shall at any time be filed against the Premises, Sublessee shall 
cause the same to be discharged of record within 20 days after the date of filing.  If Sublessee shall fail to 
discharge such mechanics’ lien within such period, then, in addition to any other right or remedy of Sublessor, 
Sublessor may, but shall not be obligated to, procure its discharge by paying the amount claimed to be due 
or by deposit in court or by bonding, and in any such event Sublessor shall be entitled, if Sublessor so elects, 
to compel the prosecution of any action for the foreclosure of such mechanics’ lien by the lienor and to pay 
the amount of the judgment, if any, in favor of the lienor with interest, costs and allowances.  Any amount 
paid by Sublessor for any of the aforesaid purposes, and all reasonable legal and other expenses of Sublessor, 
including reasonable counsel fees, in defending any such action or in procuring the discharge of such lien, 
with all necessary disbursements in connection therewith, with interest thereon at the rate of 10% per annum 
from the date of payment, shall be repaid by Sublessee to Sublessor on demand. 
 
15. POSSESSION ON TERMINATION:  At the termination of the term of this lease, by lapse of time 
or otherwise, Sublessee will yield up and surrender immediate possession of the Premises to Sublessor 
together with all improvements, changes, alterations, and replacements, in good order, condition and repair 
except for reasonable wear and tear. 
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16. SUBLESSEE DEFAULT AND REMEDIES PROVISIONS: 
(a) Events of Default.  If any one or more of the following events (herein sometimes called "events of 
default") shall occur: 
 

i. if default shall be made in the due and punctual payment of any rent due from Sublessee 
under this Sublease, or any taxes or imposition due from Sublessee, when and as the same shall become due 
and payable, and such default shall continue for a period of five (5) days after notice from Sublessor to 
Sublessee specifying the items in default; or 
 

ii. if Sublessee shall fail to maintain in force and effect any of the insurance policies 
required of Sublessee under this Sublease, and such failure shall continue for a period of ten (10) 
calendar days after notice from Sublessor specifying such failure; or 
 

iii. if default shall be made by Sublessee in the performance or observance of any of 
the agreements, terms, covenants or conditions of this Sublease other than those described in parts 
(i) and (ii) immediately above, and such default shall continue for a period of thirty (30) days after 
the "Default Notice Effective Date" (as hereinafter defined), or in case of a default or contingency 
which cannot with due diligence be remedied within said thirty (30) day period, if Sublessee fails 
to proceed within said thirty (30) day period to commence to remedy the same and thereafter to 
complete the remedying of such default diligently in good faith and within a period of time which 
shall be reasonable under all prevailing circumstances; or  
 

iv. if Sublessee shall be declared bankrupt or insolvent according to law or if any 
assignment shall be made of Sublessee’s property for the benefit of creditors, or a receiver, guardian, 
conservator, trustee in bankruptcy or similar officer is appointed by a court of competent jurisdiction 
to take charge of all or any part of Sublessee’s property, or petition is filed by Sublessee under any 
bankruptcy, insolvency or other debtor relief law; or 

 
v. if Sublessee shall violate any term of the City Lease or cause a Default (as that 

term is defined under the City Lease); 
 
(b) then and in any such event, Sublessor, at any time while such default or failure shall continue, may 
give notice to Sublessee specifying the event of default or events of default and stating that this Sublease and 
the term hereby shall expire and terminate on a date specified in such notice, and upon the date specified in 
such notice this Sublease and the term hereof and all rights of Sublessee under this Sublease, including any 
renewal or extension privileges whether or not exercised, shall expire and terminate.  Upon any such 
expiration or termination of this Sublease, Sublessee shall quit and peacefully surrender the Premises to 
Sublessor, and Sublessor, upon or at any such expiration or termination, may without further notice, enter 
upon and reenter the Premises and possess and repossess itself thereof, by summary proceedings or otherwise, 
and may dispossess Sublessee and remove Sublessee and all other persons and property from the Premises 
and may have, hold and enjoy the Premises and the rights to receive all rental income of and from the same.  
No such expiration or termination of this Sublease, or summary proceedings, reentry or dispossess, shall 
relieve Sublessee of its liability and obligation under this Sublease, whether or not the Premises shall be relet, 
and Sublessee covenants and agrees, in the event of any such expiration or termination of this Sublease, or 
summary proceedings, reentry or dispossess, to pay and be liable for, on the days originally fixed herein for 
the payment thereof, amounts equal to the several installments of rent and other charges reserved as would, 
under the terms of this Sublease, become due and payable if this Sublease had not so expired or been 
terminated, or if Sublessor had not entered or reentered as aforesaid, and whether the Premises be relet or 
remain vacant in whole or in part or for a period less than the remainder of the term, and for the whole thereof, 
up to but not exceeding the amount of any deficiency then existing after giving due credit for any net proceeds 
of any reletting after deducting all of Sublessor's reasonable expenses in connection with such reletting, 
including reasonable brokers' and attorneys' fees and the reasonable costs of recovering possession of and 
refitting the Premises; and any suit brought to collect the amount of the deficiency for any month or other 
period shall not prejudice in any way the rights of Sublessor to collect the amount of the deficiency for any 
subsequent month or other period by similar proceeding.  Sublessor shall determine whether or not to relet 
the Premises after any such expiration or termination of this Sublease and in the course of such reletting shall 
be entitled to consider the credit-worthiness of prospective Sublessees.  The foregoing provisions are intended 
to survive any termination of this Sublease pursuant to this Section. 
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(c) For the purposes hereof, the "Default Notice Effective Date" shall mean the date upon which 
Sublessee is given a notice (a "Default Notice") by Sublessor specifying an item of default. 
 
(d) No receipt of moneys by Sublessor from Sublessee after termination of this Sublease, or after the 
giving of any notice of termination of this Sublease, shall reinstate, continue or extend the term of this 
Sublease or affect any notice of termination theretofore given to Sublessee, or operate as a waiver of the right 
of Sublessor to enforce the payment of rent and other charges herein reserved and agreed to be paid by 
Sublessee then due or thereafter falling due, or operate as a waiver of the right of Sublessor to recover 
possession of the Premises by proper remedy, except as herein otherwise expressly provided, it being agreed 
that after the service of a notice to terminate this Sublease or the commencement of suit or summary 
proceedings, or after final order of judgment for the possession of the Premises, Sublessor may demand, 
receive and collect any moneys due or thereafter falling due without in any manner affecting such notice, 
suit, proceeding, order or judgment, except as herein otherwise specifically provided. 
 
(e) The specified remedies to which either party may resort under the terms of this Sublease are 
cumulative and are not intended to be exclusive of any other remedies or means of redress to which such 
party may be lawfully entitled in case of any breach or threatened breach by the other of any covenant, 
agreement or condition of this Sublease.  The failure of Sublessor or Sublessee to insist in any one or more 
cases upon the strict performance or observance of any of the covenants, agreements or conditions of this 
Sublease or to exercise any option herein contained shall not be construed as a waiver or a relinquishment 
for the future of such covenants, agreement, condition or option.  A receipt by Sublessor of rent with 
knowledge of the breach of any covenant, agreement or condition hereof shall not be deemed a waiver of 
such breach, and no waiver by Sublessor or Sublessee of any covenant, agreement or condition of this 
Sublease shall be deemed to have been made unless expressed specifically in writing and signed by Sublessor 
or Sublessee respectively.  In addition to the other remedies in this Sublease provided, each party shall be 
entitled to the restraint by injunction of the violation, or attempted or threatened violation, of any of the 
covenants, agreements or conditions of this Sublease. 
 
 
17. LIMITATION OF LIABILITY:  The term “Sublessor” as used in this Sublease, so far as 
covenants or agreements on the part of Sublessor are concerned, shall be limited to mean and include only 
the owner or owners of Sublessor’s interest in this Sublease at the time in question, and in the event of any 
transfer or transfers of such interest, except a transfer by way of security, Sublessor herein named (and in 
case of any subsequent transfer, the then transferor) shall be automatically freed and relieved from and after 
the date of such transfer of all personal liability as respects the performance of any covenants or agreements 
on the part of Sublessor contained in this Sublease thereafter to be performed; provided that any funds in the 
hands of such Sublessor or the then transferor at the time of such transfer, in which Sublessee has any interest, 
shall be turned over to the transferee and any amount then due and payable to Sublessee by Sublessor or the 
then transferor under any provision of this Sublease, shall be paid to Sublessee; and provided further that 
upon any such transfer, the transferor shall be deemed to have assumed, subject to the limitations of this 
Section, all of the covenants, agreements and conditions in this Sublease contained to be performed on the 
part of Sublessor, it being intended hereby that the covenants and agreements contained in this Sublease on 
the part of Sublessor shall, subject as aforesaid, be binding on Sublessor, its successors and assigns, only 
during and in respect of their respective successive periods of ownership or leasehold interest under the 
Ground Lease in the Premises. 
 
18. ESTOPPEL CERTIFICATE BY SUBLESSEE:   Sublessee agrees that at any time and from 
time to time upon not less than 10 days’ prior request by Sublessor, Sublessee will execute, acknowledge and 
deliver to Sublessor a statement in writing certifying (a) that this Sublease is unmodified and in full force and 
effect (or if there have been modifications that the same is in full force and effect as modified and identifying 
the modifications or, if there are any exceptions to the statement that the Sublease is in full force and effect, 
an explicit statement of each such exception), (b) the dates to which the basic rent and other charges have 
been paid, and (c) that, so far as the person making the certificate knows, Sublessor is not in default under 
any provisions of this Sublease (or, if there are any exceptions to the statement that Sublessor is not in default, 
an explicit statement of each such exception).  It is intended that any such statement may be relied upon by 
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any person proposing to acquire Sublessor’s interest in this Sublease or by any prospective mortgagee of, or 
assignee of any mortgage upon, such interest. 
 
19. EMINENT DOMAIN:  Eminent domain proceedings resulting in the condemnation of a part of the 
premises leased herein that leave the rest usable by Sublessee for purposes of the business for which the 
premises are leased will not terminate this lease, unless Sublessor at Sublessor's option terminates it by giving 
written notice of termination to the Sublessee. The effect of such condemnation, should such option not be 
exercised, will be to terminate the lease as to the portion of the premises condemned, and leave it in effect as 
to the remainder of the premises. Sublessee's rental for the remainder of the lease term shall in such case be 
reduced by the amount that the usefulness of the premises to Sublessee for such business purposes is reduced. 
All compensation awarded in the eminent domain proceeding as a result of such condemnation shall be 
Sublessors.   
 
20: NOTICES:  Notices given pursuant to the provisions of this lease, or necessary to carry out its 
provisions shall be in writing, and delivered by overnight courier to the addresses as first written above. 
 
21. SUCCESSORS IN INTEREST:  All covenants, promises, representations and agreements herein 
contained shall be binding upon, apply and inure to the benefit of Sublessor and Sublessee and their respective 
heirs, legal representatives, successors and assigns. 
 
22. SEVERABILITY:  If any clause, phrase, provision or portion of this Sublease or the application 
thereof to any person or circumstance shall be invalid, or unenforceable under applicable law, such event 
shall not affect, impair or render invalid or unenforceable the remainder of this Sublease nor any other clause, 
phrase, provision or portion hereof, nor shall it affect the application of any clause, phrase, provision or 
portion hereof to other persons or circumstances. 
 
23.   GOVERNING LAW:  The validity, construction, performance and enforcement of this 
Agreement shall be governed by the laws of the Commonwealth of Massachusetts, regardless of the laws that 
might otherwise govern under applicable principles of conflicts of laws. 
 
24.   AMENDMENTS:  This Agreement sets forth the entire understanding of the Parties hereto relating 
to the subject matter hereof.  No modification or amendment of this Sublease shall be binding upon any Party 
hereto unless confirmed by a written instrument signed by the Party to be charged. 
 
25. RELATIONSHIP OF THE PARTIES:  Nothing herein contained shall constitute a partnership 
or joint venture by the Parties hereto.  All persons employed by either Party in connection with their 
respective performance hereunder shall be that Party’ employees and such Party shall be fully responsible 
for them, including, without limitation, responsible for all compensation, withholding taxes, worker's 
compensation insurance and other required payments in connection with such employees.  This Agreement 
confers no benefit to any third party.  
 
IN WITNESS WHEREOF, this Sublease is signed by the parties on the date stated.  
 
DMD Development, LLC  Massachusetts Clean Energy Technology Center, a 

body politic and corporate and a public instrumentality 
of the Commonwealth of Massachusetts.  

 
          
By: ______________________________      By: _____________________________ 
 
 
Title: _____________________________  Title: ___________________________ 
“Sublessee”   “Sublessor” 

 
 
 
 
 

Owner
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Exhibit A 
 
 
Parcel One 

 
A certain parcel containing approximately one (1.0) acres, being a portion of the following property: 

 
A certain parcel of land situated in the City of New Bedford, County of Bristol, Commonwealth of 
Massachusetts, and being more particularly bounded and described as follows: 
 
Beginning at a stake set in the Northwest corner of lot hereinafter described, said stake being North 78° 00' 
12" East and a distance of 871.08 feet from a stonebound in the Northwest corner of the intersection of Delano 
Street and Front Street; thence running North 74° 45' 53" East, by other land of E. Anthony & Sons, Inc., for 
a distance of 280 feet, more or less, to the mean high water line of New Bedford Harbor; thence turning and 
running Southerly, along the mean high water line of New Bedford Harbor, for a distance of 160 feet, more 
or less, to a corner; thence turning and running South 74° 45' 53" West, by land of Berkshire Hathaway, Inc., 
for a distance of 280 feet, more or less, to a corner; thence turning and running North 15° 14' 07" West, by 
land of E. Anthony & Sons, Inc., for a distance of 155.00 feet to the point of beginning. 
 
  
Parcel Two 
 
Also a certain parcel of land situated on the Northerly side of Gifford Street and bounded on the East by New 
Bedford Harbor in the City of New Bedford, County of Bristol, Commonwealth of Massachusetts, being 
more particularly described as a portion of the following: Beginning at a point in the Northerly line of Gifford 
Street, said point being North 71° 55’ 55” East and a distance of 938.42 feet from a stonebound on the 
Southeast corner of Gifford Street and Court Street and is also the Southwest corner of the lot hereinafter 
described:  thence running North 15° 14’ 07” West, by other land of Berkshire Hathaway, Inc., for a 
distance of 195.00 feet to a corner;  thence turning and running North 74° 45’ 53” East, by land of E. 
Anthony & Sons, Inc., for a distance of 280 feet, more or less, to mean high water line of New Bedford 
Harbor. thence turning and running Southerly and Easterly, along the mean high water line of New Bedford 
Harbor, for a distance of 460 feet, more or less, to a corner; thence turning and running South 74° 45’ 53” 
West, along the Northerly line of Gifford Street, for a distance of 600 feet, more or less, to the point of 
beginning.  Reference is made to a License granted by the Department of Environmental Protection to the 
City of New Bedford by instrument dated October 28, 2010, recorded in Book 9934, Page 112 for a boat 
ramp.   
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AMENDMENT TO SUB-LEASE 

MASSCEC TO DMD DEVELOPMENT 

 
This Amendment Agreement (this “Amendment”) is made as of the ___ day of November 2016 between  
the Massachusetts Clean Energy Technology Center, a body politic and corporate and a public 
instrumentality of The Commonwealth of Massachusetts, having a mailing address at 63 Franklin Street, 
3rd Floor, Boston, Massachusetts 02110 (hereinafter called “Sublessor”), and DMD Development LLC, a 
Massachusetts limited liability company, having a mailing address at 109 Gifford Street, New Bedford, 
Massachusetts 02744, commonly referred to as, “Bayline Boatyard” (hereinafter called “Sublessee”). 
Sometimes the parties to this Amendment are referred to as indicated above and sometimes referred to as a 
“Party” or collectively as the “Parties.”   
 
Reference is hereby made to that certain Sublease Agreement (the “Sublease”), dated the 3rd day of 
December, 2015, between the Parties and the terms and conditions as contained therein. The fully executed 
Sublease is specifically incorporated by reference into this Amendment and is attached as Exhibit A.     
 
WHEREAS:  The parties acknowledge that Sublessor is the Tenant under a certain 99-year Lease 
Agreement between The New Bedford Redevelopment Authority and the Massachusetts Clean Energy 
Technology Center dated March 1, 2013. (the “City Lease”)  
 
WHEREAS:  By the terms of the Sublease, Massachusetts Clean Energy Technology Center leased to 
DMD Development a portion of the premises leased to Sublessor by the terms of the City Lease (the 
“Premises”) and the land with any improvements thereon located in New Bedford, Massachusetts.  
 
WHEREAS:  Within the normal course of business of managing and protecting the Premises, the 
Sublessee caused a survey to be conducted by Farland Corporation for the purposes of certainty in 
identifying a fence line between the Northerly and Southerly boundaries of the Premises. (the “Farland 
Plan”) 
 
WHEREAS:  The Farland Plan revealed an error in the description of the Premises in both the City Lease 
and the Sublease. 
 
WHEREAS:   Engineers for the City of New Bedford Department of Public Infrastructure using the 
Farland Plan as a baseline, created a corrected plan and legal description for the Premises. The corrected 
plan (the “New Bedford Plan”) is attached to this Amendment as Exhibit B.  The corrected legal description 
is set forth in full below in this Amendment and attaches separately as Exhibit C. 
 
WHEREAS:  The Parties wish to amend the Sublease to reflect the corrected Plan and Legal Description 
of the Premises leased to Lessee thereunder. 
 
NOW THEREFORE:  In consideration of the mutual covenants herein contained, and for other good and 
valuable consideration the receipt and the sufficiency of which is acknowledged; the Parties agree: 
 
1) Capitalized terms used in this Amendment without definition shall have the definitions as set forth 
in the Sublease. 

 
2) Exhibit A to the Sublease setting forth the definition of the “Premises” subject to the Sublease is 
deleted in its entirety and amended to read: 

4th
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 “Beginning at a point in the northerly line of Gifford Street, said point being North 71°55'55" East 
 and a distance of 938.42 feet from a stone bound on the southeast corner of Gifford Street and 
 Morton Court and is also the southwest corner of the lot hereinafter described; 

 Thence running North 15°14'07" West, for a distance of 195.0 feet; 

 Thence running North 15°14'07" West, for a distance of 155.5 feet to a corner; 

 Thence turning and running North 74°45'53" East, for a distance of 421.0 feet to a corner; 

 Thence turning and running South 34°01'48" East, for a distance of 58.9 feet to a corner; 

 Thence turning and running South 55°12'53" West, for a distance of 218.5 feet to a corner; 

 Thence turning and running South 14°53'34" East, for a distance 221.6 feet to a corner; 

 Thence turning and running South 74°45'53" West, for a distance of 232.8 feet to the point of 
 beginning.”  

3) This Amendment and the Sublease represent the entire agreement between the parties hereto.    
agree that there are no collateral or oral agreements or understandings between them with respect 
to the Premises.  This Amendment supersedes all prior negotiations, agreements, letters or other 
statements with respect to the Premises. 
 

4) Except as expressly amended and modified hereby, the Sublease shall remain in full force and 
effect, the parties hereto hereby ratifying and confirming the same.  To the extent of any 
inconsistency between the Sublease and this Amendment, the terms of this Amendment shall 
control.  
 

5) This Amendment may be executed and delivered via “PDF” email attachments or via facsimile 
and in any number of counterparts and by the different parties hereto on separate counterparts 
each of which, when so executed, shall be deemed an original, but all such counterparts shall 
constitute but one and the same instrument.  
 

IN WITNESS WHEREOF, this Amendment is signed by the parties on the date stated. 
 
 
DMD Development, LLC  Massachusetts Clean Energy Technology Center, a 

body politic and corporate and a public instrumentality of 
the Commonwealth of Massachusetts.  

          
By: ______________________________     By: _____________________________ 
 
 
Title: _____________________________ Title: ___________________________ 

“Sublessee”     “Sublessor” 
Sole Member



Gifford Street Legal Description for Bayline Boat Yard Leased Lot 

Contacts: John Markey; Robert Gardner III 

Legal Description for Leased Lot: 

Beginning at a point in the northerly line of Gifford Street, said point being North 71°55'55" East and a 

distance of 938.42 feet from a stone bound on the southeast corner of Gifford Street and Morton Court 

and is also the southwest corner of the lot hereinafter described; 

Thence running North 15°14'07" West, for a distance of 195.0 feet ; 

Thence running North 15°14'07" West, for a distance of 155.5 feet to a corner; 

Thence turning and running North 74°45'53" East, for a distance of 421.0 feet to a corner; 

Thence turning and running South 34°01'48" East, for a distance of 58.9 feet to a corner; 

Thence turning and running South 55°12'53" West, for a distance of 218.5 feet to a corner; 

Thence turning and running South 14°53'34" East, for a distance 221.6 feet to a corner; 

Thence turning and running South 74°45'53" West, for a distance of 232.8 feet to the point of beginning. 

 

*All dimensions and bearings were gathered using Thompson and Farland plans and information. Note 
that the bearings on the plan and the bearings on the legal description do not match for the Thompson 
Farland Legal Description. 
* The original plan from Thompson Farland calls out Morton Court as Court Street. 
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