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STAFF COMMENTS

PLANNING BOARD MEETING
December 9, 2015

Case # 26-15: Rezoning
OAKDALE STREET
Map: 74, Lot: 95

Petitioner: City Councilor-at-Large David Alves
133 William Street, Room 215
New Bedford, MA 02740

Overview of Request:

The Planning Board reviews rezoning petitions as a standard of practice and makes a recommendation based on their
findings to the City Council Committee on Ordinances. City Councilor-at-Large David Alves resubmitted a request on
October 28, 2015 to rezone a lot from Residence A to Residence B. The Board may recall that this item was originally on
its October 7™ agenda as Case # 24-15 and continued to the November 4™ Planning Board meeting, then subsequently
withdrawn without prejudice due to a City Council error in advertisement of the proposal.

Existing Conditions:

An apartment style
dwelling had been
constructed at this site.
Damaged by fire, the
structure was described by
news reports as a three-
family building spanning
multiple lots. Two lots,
known as 68 and 95 share
a property line which
divides Residential A and
Residential B zoning
districts. Residential B
zoning allows, by right,
multifamily dwelling units.
Residence A is zoned for
Single-Family residential
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use. The parcel (95) which is the subject of this zoning change request represents the “dividing line” between multi-
family residential to the west and north, and lower density single family housing to its east/south and north.

Review Comments:

The proposal was distributed under previous submittal Case #24-15 to City Clerk, City Solicitor, Health Department,
Inspectional Services, Engineering, Public Infrastructure, Conservation Commission, Fire Department and School
Department.

The following comments have been received:
= The Conservation Commission states the property is not in or within 100’ of State or local wetland resources.

=  On November 24, 2015 City Councilor Henry G. Bousquet (Ward 3) submitted a written motion on behalf of
neighborhood residents to City Council expressing residents’ objection of this petition for rezoning citing public
safety, spot zoning, and general quality of life concerns in the area.

= Neighborhood opposition to the zoning proposal had been received into the record at the October 7, 2015 Planning
Board meeting and included in this report as an attachment.

Staff Findings:

Research reveals a subdivision of land was created as a Plan of Land in New Bedford, Mass prepared for Rockdale West
at New Bedford on August 22, 1972 and recorded in the Registry of Deeds (S.D) Bristol County on August 29, 1972 at
Book 88, Page 72. This plan of land clearly illustrates parcel lot numbers 68 and 95 as being shown on the recorded plan
of land as Lots 37 and 37A.

City of New Bedford Assessor’s Parcel Map 74, Lot 54 is an 18’ =/- buffer strip of land held by the owner of the single
family residential dwelling on Map 74, Lot 52.

In addition, the GIS City of New Bedford Parcel Identification maps depict the subdivision of land as being one parcel,
shown as Map 73, Lot 68, under ownership of Rockdale West LLC, as recorded at the Bristol County Registry of Deeds
(S.D.) at Book 4269, Page 350.

Therefore, while respectful of the concerns expressed by the area residents and City Councilor Bousquet, staff is of the
opinion that when the assessor maps were drafted, a scriber’s error was made, shifting the zoning line, thereby
excluding the most eastern lot, known as Lot 95, from Residence B to Residence A.

For Board Member Consideration:
Courts will look to the characteristics of the land, public benefit, and compliance with the comprehensive plan of the
community when rendering a decision on zoning and property rights.

Chairman Dawicki highlighted at the October 7 meeting the following conditions weighed by the court in deciding a
rezoning case:

e Uniformity-the extent to which the zoning change would resemble the surrounding zoning;

e  Whether or not the parcel is being singled out for a zoning change;

e The size parcel affected by the zone change;

e Any neighborhood change;

e Impact on economic development; or
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e Reclassification of a small parcel that allows a use beneficial to the property owner to the detriment of the
neighbors or community at large.

Housing is the most prevalent land use in New
Bedford, and its cost and availability are critical
components defining the character of the city.
The age and condition of a significant portion
of the housing stock is of concern. The long
term needs of the community and affordability
of quality housing must be addressed to
sustain New Bedford’s viability.

On this site currently stands a structure
severely damaged by fire which presents a
public safety hazard. Staff recommends
supporting this zoning change as a correction
of a scriber’s error and redevelopment of the
site as a multifamily use that is compatible to
the context and character of the adjacent
residential architecture, design and density.‘

This is not an example of Spot Zoning for the
proposed zone is contiguous with the existing Residential B zoning district, and therefore, not inconsistent with the
surrounding use.

Attachments:

Written Motion by Councilor at Large David Alves

Written Motion by City Councilor (Ward 3) Henry G. Bousquet

Case #24-15 Planning Board Meeting Minutes dated October 7, 2015

Public Correspondence

Plan of Land Prepared for Rockdale West at New Bedford dated August 22, 1972 Bristol County (S.D) Registry of
Deeds Book 88, Page 72

Bristol County (S.D.) Registry of Deeds Quitclaim Deed Book 4269, Page 350

Plan of Land in New Bedford, Mass for Joseph S. Silva Jr and Barbara A. Silva
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GIS City of New Bedford Parcel ID Maps
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CITY OF NEW BEDFORD
CITY COUNCIL
Qctoi:gr 22,2015

WRITTEN MOTION

Requesting that the lot on QOakdale Street, identified on Assessor’s Map 74, Lot 95 be
rezoned from Residence A to RESIDENCE B. (To be Referred to the Committee on Ordinances and

the Planning Board.)

David Alves, Councillor at Large

IN CITY COUNCIL, October 22, 2015

Referred to the Committee on Ordinances and the Planning Board.
"~ Dennis W, Farias, City Clerk

a true copy attest:

ATTACHMENT 1
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CITY OF NEW BEDFORD  Jccir
CITY COUNCIL

November 24, 2015

WRITTEN MOTION

On behalf of the residents of the Ward Three neighboriing
Hidden Brook Housing Development, who have public safety concerns, spot zoning concerns,
and general Quaiity of life ‘éoncerns_ in the area, regarding the re-zoning of a property on
Oakdale Street, residents object to having said property re-zoned. (To be Referred to the
Planning Board and the Zoning Board of Appeals.)

Henry G. Bbu_squet—, Councillor Ward Three

IN CITY COUNCIL, November 24, 2015

TABLED.
Removed from the TABLE and Referred o the Planning Board and the Zoning
Board of Appeals Dennis W, Farias, City Clerk
PLANNING
ATTACHMENT 2 HE %.%' %6} 2@?5
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Planning Board-Approved 11/04/2015
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Page 2 of 22

3. MINUTES REVIEW AND APPROVAL
Ms. Dawicki asked board members for approval of the previous meeting minutes.

A motion was made (KD) and seconded (AG) to approve the September 9, 2015 meeting minutes.
Motion passed unopposed.

Ms. Dawicki then requested taking the agenda out of order.

A motion was made (KD) and seconded {AG) to take out of order Case #24-15.
Motion passed unopposed.

PUBLIC HEARING

4. CASE 24-15: Request by the New Bedford City Councillor David Alves for recommendation by the
Planning Board for the reclassification of a lot on Oakdale Street, located at Map 74, Lot 95, from: half
residence A and half residence B zoning districts, to: Residence B zoning district, to allow for
reconstruction/replacement of a building destroyed by fire. |

‘Ms. Clarke stated they are in receipt of correspondence from Mark Deshaies on behalf of an abutter, which
challenges the legality of the actual ad;zl'placed related to this hearing being identical to the information city
council. She stated the add describes the property incorrectly in terms of zoning as half Residence A and half
Residence B, when in fact the subject property is completely Residence A. She recommended, under advice
of counsel, that this being merely a recommendation to the city council the board continue the hearing.

Councillor David Alves addressed the board stating that what was before them was a letter from legal counsel
for one of the abutters and is a non-binding recommendation, not a definitive action. Recommendations
parcels of land, being 1A and 1B and he believes they were both part of the two unit condo building. He
stated they are looking to replace the building. He stated the original building was built in the 1950’s and they
are looking to build a 2015 style piece of property. He stated they are looking to change the Residential A into
Residential B.

Councillor Alves stated that all of the property within the development is Residential B property. He stated it
has been part of the development for a number of years. He stated he is seeking action from the board for a
recommendation to the full city council. He stated that any issue would come before the city solicitor and she
can make an appropriate definitive legal action. He stated he is requesting the recommendation be
contiguous that all of the Claremont property Residential B. The neighbor that has a concern relates to a row
of arborvitaes that precludes any visibility to this property. The building is contiguous use to all the other
pieces of property there. He stated basically they are replacing a burnt out building with a new one. He
stated they seek to make the whole parcel Residential B and are looking for a recammendation from this
board to the full city council for approval.

- A motion was made (KD) and seconded (AG) to open the public hearing. Motion passed unopposed.
Ms. Dawicki again explained the action before the board this evening is merely for a recommendation to city
council.

ATTACHMENT 3

Note: These are minutes only. A complete copy of the meeting audio is available on the City of New Bedford website at:
http://www.newbedford-ma.gov/cable-access/government-access-channel-18/program-schedule/
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In response to Ms. Dawicki’s invitation to speak or be recorded in favor, Atty. Christopher Saunders of Pleasant
Street, on behalf of the property owner Rockdale West, LLC, explained to the board that last December there
was a fire at the unit. He stated that after discussion with the city solicitor, it came to his attention that there
were two lots, one being an A and one a B zoned lot. The intent is to create that one lot into one zoning
district. He stated the entire Rockdale West development is Residence B and this is the only parcel that is
Residence A. He stated the action is to clean up a zoning matter. He stated they had a favorable
determination from Building Commissioner Romanowicz that they can rebuild the structures. Atty. Saunders
requested the board to vote favorably on the non-binding recommendation. He reiterated what Councillor
Alves had stated, that any questions regarding the legal advertisement could be directed to the city solicitor,
and he assured the board he would contact them in the morning.

There was no response to Ms. Dawicki’s further invitation to speak or be recorded in favor

In response to Ms. Dawicki’s invitation to speak or be recorded in opposition, Atty. Mark Deshaies of 388
County Street, New Bedford, stated he intended to make a point of order that the notice that was published is
deficient on its face in so far as it identifies the lot incorrectly. He stated the notice requirement is to put the
general public on notice as to what, non-binding or otherwise, is before the board in order for them to come
and express their agreement or opposition. He sought to have this made a point of order as he does not
believe the matter is properly before the board. He stated that notwithstanding it being non-binding, it was
not properly noticed by either this board or the city council. ‘

Atty. Deshaies stated that Councillor Alves mentioned the obstructed view created by the arborvitaes. He
stated that is not germane at all. He stated this lot has stood for the past 40 plus years as a Residence A lot
and there has never been any request at any time to do anything with that lot. He stated Rockdale West had
suffered a casualty in the burning down of 120-122 Qakhill. He stated the by-law contains an adequate
remedy allowing the property that has been destroyed, now on a non-conforming lot, to rebuild within the
same footprint. That is not satisfactory to Rockdale West. He stated what Rockdale West intends to do, uniike
Mr. Alves’ representation, is not merely reconstruct this building. They want the zoning change to bring a new
building of a substantially greater footprint closer to the Silvia’s property. He stated in addition it is to
reconstruct another building in the middle. What existed previously was two buildings all Residence B. They
want to change this in order to enable them to build three buildings. Though they will be modern, this is not
consistent with the City of New Bedford planning objectives. This is being singled out solely for a gain to the
owner of the property, and that’s not how zooming changes come about. Rockdale West wants to build two
units with substantially more square footage so that they can derive the benefit of further revenues. Though
"we are a capitalist country, what you have is basically changing one 3,600 SF lot into a Residence B solely for
the purpose of allowing the developer to basically build two new buildings. He again stated that is not the
objective of planning, to serve a developer for a punitive gain. And as such, he suggested notwithstanding the
fact that the notice is improper, this request for zoning change is inappropriate for this neighborhood.

Ms. Dawicki noted that the board had received a letter from Att. Deshaies that she would request be put on
file.

A motion was made (KD) and seconded {AG) to place the correspondence on file.
Motion passed unopposed.

Note: These are minutes only. A complete copy of the meeting audio is available on the City of New Bedford website at:
http://www.newbedford-ma.gov/cable-access/government-access-channel-18/program-schedule/
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In response to Ms. Dawicki’s further invitation to speak or be recorded in opposition, Antonio Braz stated
there had been problems in the past, and complaints went to the office and they always said it was okay, until
one day when he had to call at 1:30am the U-Mass and New Bedford police to the site. He stated that
however, was not the issue he wanted to speak of. He stated the land, evening changing to Residential B
does not comply with the building code of today to put two buildings. it does not give them enough rear or
side footage. He stated he had a set of plans that were something like 4’ from the property line, and he does
not believe that is the building code.

Mr. Braz stated he knows there is a petition floating around that hasn’t one neighbor or the back, front of side
of the street that hasn’t signed. | ask this board to reconsider what they're trying to do and look at a set of
plans of what they intend to do. He stated what they intend to do is a violation of the building code, and if it
was me or any other citizen we could not do it. He stated if they want to put a modern building, let them put
a unit just where that unit is.

In response to Ms. Dawicki's further invitation to speak or be recorded in oppo_sition, David Burke of Oakdale
and Sherwood Street, stated there had been continuous problems there, as the board just heard. He stated
he is opposed to this and was not notified what was going to be done to the property. He stated he had a
letter from another neighbor in opposition who could not attend tonight’s meeting.

A motion was made (PC) and seconded (KD) to place the correspondence on file. Motion passed unopposed.

In response to Ms. Dawicki’s further invitation to speak or be recorded in opposition, Maria Pine of 63 Pamela
Drive. She stated that what was there was more than enough. She asked the board to consider the
surrounding neighbors, four houses. She did not feel they should bring in any more people than are already
there. She stated they had all seen the trouble that goes on. She did not think the lot was big enough for the
proposed building changes.

There was response to Ms. Dawicki’s further invitation to speak or be recorded in opposition.

Ms. Dawicki suspended the public hearing for board discussion. Ms. Dawicki stated the board could make a
favorable or unfavorable recommendation or continue so that the advertising issues can addressed.

Mr. Glassman stated this was simply a zoning change issue. He stated whatever the proposed plan, it is not
before this board.

In answer to Ms. Dawicki, Ms. Clarke felt that given the scale of the project, she would expect the board
would see a site plan, and perhaps even a special permit.

While Mr. Cruz stated he did not believe there are setback changes going from A to B, both Mr. Glassman and
Mr. Cruz agreed that proper setbacks are not the purview of this board.

Ms. Dawicki read from her notes on re-zoning parcels and stated that any court would consider the following:
the uniformity, such as how the zoning change would resemble surrounding zoning; whether or not a parcel is
being singled out for a zoning change, the size, any neighborhood change, impact on economic development,

and, as mentioned, whether the benefits are solely to the parcel owner, as that is often considered spot
Note: These are minutes only. A complete copy of the meeting audio is availgble on the City of New Bedford website at:
hitp.//www.newbedford-ma.gov/cable-access/government-access-channel-18/program-schedule/
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zoning.
Ms. Clarke stated the dimensional requirements between an RA and RB zone are all consistent.

Ms. Duff expressed that in her opinion it was not spot zoning. Mr. Cruz agreed.
Ms. Duff did not feel she could speak as to whether the benefit was solely to the owner of the parcel.

Mr. Cruz mentioned there was already a multi-unit on the parcel now. Mr. Glassman agreed.

Ms. Duff and Mr. Glassman agreed that what goes on the lot would have to come back before the board for
site plan review,

Mr. Cruz confirmed that this evening’s action is merely a recommendation.

Ms. Dawicki asked the board for input on whether they wished to make a decision tonight with the legal issue
that’s been presented.

Mr. Glassman felt in the event it was determined this meeting was not properly held, their recommendation
would simply be thrown out.

Mr. Kalife stated that while he did not generally like to push any matters over, he did not feel they had enocugh
information. He stated he felt comfortable moving the matter to later on.

Ms. Duff felt the request was black and white, was not spot zoning, and was merely a request in line with
adjacent zoning.

Mr. Kalife stated the only legal issue he was saw was a notice problem, and the notice was given, though given
poorly. He noted that people still came out to comment on the issue.

Ms. Duff, in response to Mr. Kalife comment, stated that had people misread it and not attended this meeting,
then the board does not have all the information or comments from the public. She admitted she had to
relook at the matter after reading the notice. She stated that in light of that, she was in favor of a
continuance of the matter.

Mr. Cruz agreed.

A motion was made (KD) and seconded (PC) to continue Case #24-15 to the next hearing.
Motion passed unopposed.

As the matter will appear before the city council prior to the next Planning Board meeting, Ms. Clarke stated
the city council will be notified that no recommendation was forthcoming as the case was continued.

Ms. Dawicki thanked people for coming out for the case.

Ms. Dawicki requested a motion to take Case #21-15 out of order.
Note: These are minutes only. A complete copy of the meeting audio is available on the City of New Bedford website at:
http://'www.newbedford-ma.gov/cable-access/government-access-channel-18/program-schedule/
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Road: .

"
Thence by a right curve c@ radius, 33.84 feet
Thence SOUTH 83° 42° 3V BAST 507.49 fext by the Southerly line of Bayberry Ruad;

\“: Thence by aright carve of 20 fool radiug, 28,34 fear;

‘_‘?’ i

0 Th SOUTH 3° 587 20" EAST 167.73 feet by the Westerly sideline of Carriage Drive: \
\ } . @@m bry & ght curve of 20 foot radius, 19,98 feet: '\;@
L]
O . ‘Thence NORTH $6* 34° 50™ WEST by ths Nonherly sidaline of Bryaat Lane, 51 u.g‘{&&w
. %@) . é\ te the point of beginning. Q
Q\ -.% Parcel IV i shown as Lots 93 1 112 inclusive on said plan. &
\'9) § N
§ e %é'
@
Q" Bepinning a1 the Seuthwesterly comer of Lot 77 on said plan, ut 1 potnt of tangency on
" the Northerly sideline of Baylwrry Road: :

‘Thence Yy a right curve of 20 foot %&9‘) feet;




<2;§E>

Tl:uzg{wﬂu I 38" 53 WEST 250.64 fect by the Ensterly sideling of Wesi Hil)
R

) o Joehce by & right curve of 20 foot radius, 30.42 fect; ‘\Q
o‘; Thence NORTH 5429 30 EAST 49437 fees by the Southerly sideline of C T@
@7 Lane ‘M%

Thence by a right curve of 20 foot radius, 31,6¢ feex:

Thence SOUTH 3° 56° 20" EAST 336.71 ot by terly sideling of Curriage Drive;
Thenee by a eight curve of 20 foot eading, .@et‘. b“q
Thenes NORTH 35° 42 3" WEST 504 by the th:ﬂy&Im: of Baybary

Road to the paint of beginning; _ 0

Parcel V It show as WW‘V"GB lmhmvemduéuonmﬁ plan.
N
Pasest V1 %) S

Beginning st the Southwesterly comer of t..m%on said plan, at a point of tangency on
the Northerly sideling of Chevry Tree
Thence by 2 right curve of 20 foot radiug, 32.41 feet

: NORTH 2* 387 53" WEST 281,62 feet by the Easterly sideline of West Hill

(,)o nmhyan@mommmmmm oo
\.

“Thence TI* 35" 20" EAST 427.99 foct by the Southerly sidetine of Oakdale

= N
S

by & right corve of 20 fot radins, 27.86 feet:

&?ﬁuehyaﬁghlmofn&uﬂiﬂhk&ﬁ?fmbyﬁuWcsteriysad:ilmaf Q
Carisge Drive;
Q?)

Q"' mmbylnghlcmnfiﬂfoolnd'ms.ﬂ.ﬁ feey; %

Thenoe SQUTH 34° 207 30™ WEST, by the Moither! fine of Cherry Tros Lane,
492,19 feel to the pu. W of beginning:

¥ BK 4269 PG 354

i
Q@»‘*"
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R
R
&

e g
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>
\ .
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e
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Q Baok £9,
; ook B9, Page 72.
N

<y N9 !
L B 4269 F@ss

Parcel VI is shown as Lots €1 throuph 66 inclusive amd $.o1 1149 on ssid plan,

s
fareel VIE | ,‘:&Q

Beginning at the Southwesterly comer of Lot 115 shown ug the PI afler
mentioned on the Nosthetly sideline of Beyant Lane;

Thenes NORTH 12° 47 54" EAST 1069 eet:
Thence SOUTH 77 12° 06" BAST é&o feet;

Thence NORTH 2° 387 %’*%@-m;ﬁ feet tes the gﬁeﬁy sideling of Bayberry

Road:

Thence: SOUTH xs@ EAST by the $u®%sidclim of Bayberry Road, §9.06
ot .

L o 4
Thence by ﬁt\g?v: ol 20 foot :adi@s%‘?? feer:
Thence SO 38 53 Ehﬂéé‘z feer;

Thence by a fight curve of > ins, 33.53 feer; .

Thenee NORTH 86" 34° S%.WE.‘;'I‘ 9759 feet by the Nertherly sideling of Biryant Lane;

Thence NORTH T7 12" 06" WEST 117.73 feet by the Noaherly sidcline of Bryant Lase e,
to the point of beginning. S.o i
1 VI is showm as Lots 115 through 120 inclusive on plan entitled "Plan of Land in '@

¢Pew Bedford, Mass. prepaned for Rockdale West at New Bedford, Inc.” dated Decem| K(J
6, 1972 and recorded 2t the Bristol County Registry of Devds {South Disteict) in Plﬂ‘\

Together with the right to use al] ronds shown on seid phins for gl purpases forhich
stretts and roads are used in the Clty of New Bedford in comman with uu@ ed 1o
ite the same, .

h W
End of Legal Desetip.ion. %‘3

14152
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JOSEPH S. & CARMEN R f
SILVA ;?
516°-26'-30" E o
—_— 776 %
. e
g | |
ll.l PARCEL 2 /
Q o AKA 114 T4 Lor 52
& |5 AREA=9644sqft
JOSEPH S. SILVA JR. ;;3 PARCEL 3~
} & BARBARA A SILVA -]
Sl oo N 162630 AREA =307 * sq.ft. |
L R RS JOSEPH S. SILVA JR,
e & BARBARA A. SILVA
SHERWOOD = :F
no ;
STREET 0
: |
2 | PARCEL ‘4”
- " PARCEL &
S 3 AREA = 1509+ sq.ft. _|
a ™~ .
™ :
— - = TO BE CONVEYED TO
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;t‘ | EDWIN LIVINGSTONE JR. EDWIN LIVINGSTONE JR.
Q — N7.74 — N
§ N I16226-30 W :}'
[aY]
Q b
LOT 18
PLAN OF LAND
IN
NEW BEDFORD, MASS.
SURVEYED FOR
3 A3 JOSEPH S. SILVA JR.
_ s a
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